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SUMMARY

The Alabama Supreme Court reviewed a summary judgment entered for AmSouth Bank and its
employee in claims arising from failed negotiations for a $5.2 million loan. The court concluded that
the alleged loan commitment was unenforceable under Alabama's Statute of Frauds because the
writings did not express consideration for the commitment. The opinion also addresses claims for

fraudulent nondisclosure, negligent or wanton refusal to lend, and negligent or wanton supervision.
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DISPOSITION affirmed

PROCEDURAL POSTURE Armstrong Business Services, Inc. appealed from a summary

judgment entered for AmSouth Bank and Leonard "Bo" Marks on its
remaining breach-of-contract, fraudulent-suppression, negligence,

wantonness, and negligent-or-wanton-supervision claims.

STANDARD OF REVIEW The Supreme Court reviews summary judgment under the same
standard as the trial court, viewing the evidence in the light most
favorable to the nonmovant and resolving reasonable doubts against
the movant. Summary judgment is proper when there is no genuine
issue of material fact and the movant is entitled to judgment as a
matter of law; after a prima facie showing, the nonmovant must

present substantial evidence creating a genuine issue of material fact.

PRECEDENTIAL VALUE Published Alabama Supreme Court opinion; precedential
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QUESTIONS PRESENTED

1. Whether the evidence created a genuine issue of material fact concerning a binding loan agreement and

breach of contract.

2. Whether the alleged loan commitment was unenforceable under Alabama's Statute of Frauds because no

writing expressed consideration for the commitment.

3. Whether AmSouth owed ABS a duty to disclose that no binding loan agreement existed, that ABS had
not finally qualified for the loan, or that Marks lacked authority to commit AmSouth.

4. Whether AmSouth or Marks owed ABS a duty of care to process the loan request, supporting negligence

or wantonness claims.

5. Whether ABS presented substantial evidence that AmSouth negligently or wantonly supervised Marks.

HOLDINGS

1. The alleged agreement by AmSouth to lend ABS $5.2 million was void under Ala. Code 1975, § 8-9-
2(7), because none of the writings in the record expressed consideration given or bargained for in

exchange for AmSouth's commitment to lend.

2. AmSouth owed ABS no duty to disclose that the bank had not made a binding loan commitment, that
ABS had not finally qualified for the loan, or that Marks lacked authority to approve it.

3. AmSouth and Marks owed ABS no contractual or common-law duty to lend money or to process the
loan request in the manner ABS demanded; therefore, ABS's negligence and wantonness claims failed as

a matter of law.

4. ABS failed to present substantial evidence that AmSouth knew or should have known of Marks's
incompetence and negligently or wantonly disregarded it; summary judgment on the supervision claim

was proper.

KEY QUOTATIONS

“None of the three writings ABS relies on shows consideration for a loan commitment, and our careful
examination of the record has located no other writing showing consideration for a contract by Am-South to
lend money to ABS.” (676)



“Courts have traditionally viewed the relationship between a bank and its customer as a creditor-debtor

relationship which does not impose a fiduciary duty of disclosure on the bank.” (679)

“Alabama law is long settled that a breach of a promise, outside a contract or a duty imposed by the common

law, does not support a tort cause of action.” (681)

“It is not sufficient merely to allege, or to show, that the employee acted incompetently.” (683)

FACTUAL BACKGROUND

ABS sought financing from AmSouth to purchase the Thriftax H & R Block franchises. AmSouth loan officer
Leonard Marks sent ABS a November 14, 1997, letter stating that ABS had qualified for financing of up to $5.2
million, but making funding contingent on acceptable, perfected assignment of franchise rights and formal credit
approval. ABS did not obtain evidence that the franchise rights were assignable, and AmSouth ultimately
declined to fund the loan. ABS then sued, claiming that the letter and related negotiations created a binding loan
commitment and that AmSouth and Marks were liable for suppression, negligence, wantonness, and negligent or

wanton supervision.

PROCEDURAL HISTORY

ABS and Norris Armstrong sued AmSouth and Marks in March 1999, asserting contract and tort claims arising
from failed negotiations for a $5.2 million loan. After discovery, defendants moved for summary judgment. ABS
conceded several claims, and both plaintiffs conceded that Armstrong lacked standing to assert ABS's claims.
The trial court granted summary judgment for defendants on August 8, 2000, later amending the order to clarify
the grounds and record considered. ABS appealed; Armstrong did not.

DISPOSITION

affirmed
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