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SUMMARY

The Nebraska Supreme Court affirmed summary judgment for St. Paul Mercury Insurance Company
in a coverage dispute involving former credit-union directors. The court held that the district court
properly vacated an initial declaratory judgment, permitted the insurer to amend its answer to assert
additional defenses after a settlement, and addressed the appeal from the final judgment. The decision
discusses jurisdiction, summary judgment, declaratory judgments, pleading amendments, equitable
estoppel, discovery, continuances, and insurance-policy exclusions.
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DISPOSITION affirmed

PROCEDURAL POSTURE Former directors brought a declaratory judgment action seeking
insurance coverage for claims asserted against them by their credit
union. The district court initially granted the former directors' motion
for declaratory judgment and denied the insurer's summary-judgment
motion, later vacated the declaratory judgment, permitted the insurer
to amend its answer, and ultimately granted the insurer's second
motion for summary judgment. The former directors and the
intervening credit union appealed; the insurer cross-appealed.

STANDARD OF REVIEW Orders granting or denying motions to alter or amend judgment,
allowing amendment of pleadings, ruling on discovery, and ruling on a
motion for continuance are reviewed for abuse of discretion. When
facts are undisputed, interpretation of an insurance policy and
application of a coverage exclusion present questions of law.

PRECEDENTIAL VALUE Published Nebraska Supreme Court opinion; precedential.
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intervenor-appellant v. St. Paul Mercury Insurance Company
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by vacating its prior order granting the former directors a
declaratory judgment.

2. Whether the district court abused its discretion by allowing St. Paul to amend its answer and assert
additional coverage defenses after the initial declaratory ruling and settlement.

3. Whether the district court abused its discretion by denying additional discovery and postponing the
summary-judgment hearing.

4. Whether the Nebraska Supreme Court could review the challenged interlocutory orders and St. Paul's
cross-appeal from denial of its first summary-judgment motion.

5. Whether the insurer-versus-insured exclusion barred coverage.

HOLDINGS

1. The Supreme Court had jurisdiction to review the challenged nonfinal orders after entry of the final
judgment because reversal of those orders could require reversal, vacation, or modification of the final
judgment.

2. A denial of a motion for summary judgment is interlocutory and not independently appealable, but it
may be challenged after entry of final judgment.

3. The district court did not abuse its discretion by vacating the prior declaratory judgment because
Nebraska does not recognize a standalone motion for declaratory judgment and the former directors had
not established entitlement to summary judgment.

4. The district court did not abuse its discretion by permitting St. Paul to amend its answer to assert
additional policy defenses after the settlement of the underlying action.

5. Equitable estoppel and the doctrine of mending one's hold did not bar St. Paul from asserting additional
policy defenses.

6. The district court did not abuse its discretion by denying the motion to compel discovery or the motion
to postpone the summary-judgment hearing.

KEY QUOTATIONS



“In Nebraska, a party may not simply move the court for a declaratory judgment.” (638-639)

“We expressly reserve all rights under the Policy and pursuant to applicable law to rely upon and enforce
additional terms of the Policy and to disclaim coverage on alternative bases if facts become known to us
which result in the application of other terms, conditions, exclusions, endorsements or other provisions of the
Policy, including representations, statements, declarations and/or omissions in connection with the . . .
application.” (642)

FACTUAL BACKGROUND

The National Credit Union Administration placed Union Pacific Streamliner Federal Credit Union under
conservatorship after concerns including preferential treatment involving members of the board. The credit
union later sued former directors for alleged breaches of fiduciary duty arising from transactions involving
companies connected to a director. St. Paul issued a management-liability policy, initially described potential
coverage while reserving all rights, and later denied coverage under policy exclusions. The former directors
settled the underlying action by paying $155,000, confessing judgment in the amount of $2 million, and
assigning their interests in the coverage litigation to the credit union.

PROCEDURAL HISTORY

The district court initially ruled for the former directors on the applicability of an insured-versus-insured
exclusion. While the insurer's motion to alter or amend was pending, the parties settled the underlying credit-
union litigation, and the court allowed the insurer to amend its answer to assert additional policy defenses. The
court then vacated the earlier declaratory judgment, denied further discovery and postponement, granted the
insurer's second motion for summary judgment, and dismissed the claims. The Nebraska Supreme Court
affirmed.

DISPOSITION

affirmed
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