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SUMMARY

The Appellate Division, Second Department modified Jerome Smith's convictions by reducing

burglary in the first degree to burglary in the second degree and robbery in the second degree to

robbery in the third degree, based on legally insufficient proof of physical injury. The court also

vacated the persistent violent felony offender adjudication and sentences, remanding for resentencing.

It otherwise upheld the denial of suppression motions, the defendant's waiver of counsel, and the

admission of the challenged evidence as harmless beyond a reasonable doubt.
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Defendant appealed from a judgment of conviction entered after a jury
trial. The appeal also brought up for review the denial, after a
suppression hearing, of defendant's motions to suppress physical and

identification evidence.

Legal sufficiency was reviewed by viewing the evidence in the light
most favorable to the People and determining whether there was a
valid line of reasoning and permissible inferences from which a
rational jury could find the elements proven beyond a reasonable
doubt. Suppression rulings were reviewed under the applicable
constitutional and statutory standards. The admission of improperly
obtained evidence was reviewed for harmlessness beyond a reasonable
doubt.
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UESTIONS PRESENTED
Whether defendant's pro se speedy-trial motions were properly denied.

Whether defendant knowingly, voluntarily, and intelligently waived his right to counsel and elected to

proceed pro se.

. Whether the evidence was legally sufficient to establish physical injury, an element of first-degree

burglary and second-degree robbery.

. Whether physical evidence recovered from defendant's vehicle and identification evidence should have

been suppressed.

. Whether the police frisk and pocket search were lawful and, if not, whether admission of the seized

evidence was harmless beyond a reasonable doubt.

. Whether prosecutorial remarks, jury-selection procedure, and sentencing as a persistent violent felony

offender required reversal or modification.

HOLDINGS

1.

The Supreme Court properly denied defendant's speedy-trial motions because the first pro se motion was
not properly adopted by assigned counsel, the second was not made on reasonable notice to the People,
and the time chargeable to the People was less than six months.

. Defendant knowingly, voluntarily, and intelligently waived his right to counsel and validly proceeded

pro se.

. The evidence was legally insufficient to establish that the complainant suffered physical injury;

therefore, the first-degree burglary conviction was reduced to second-degree burglary and the second-

degree robbery conviction was reduced to third-degree robbery.

. Suppression of the items observed in defendant's vehicle and of the identification evidence was properly

denied.

. The frisk and resulting seizure of jewelry and cash were unlawful because the officer lacked facts

supporting reasonable suspicion that defendant was armed or posed a safety threat, and the officer did



not testify that the object felt in defendant's pocket was believed to be a weapon. However, the erroneous

admission of the evidence was harmless beyond a reasonable doubt.

6. The persistent violent felony offender adjudication and sentences were vacated because the People failed
to establish that the ten-year period between the prior felony sentence and the present felony was

sufficiently tolled.

KEY QUOTATIONS

“For a waiver of the right to counsel to be effective, "the trial court must be satisfied that it has been made

competently, intelligently and voluntarily"” (*2)

“The court must make a "searching inquiry" to ensure that a defendant is "aware of the dangers and
disadvantages of proceeding without counsel"” (*2)

“Averdict is legally sufficient when, viewing the facts in a light most favorable to the People, 'there is a valid
line of reasoning and permissible inferences from which a rational jury could have found the elements of the

crime proved beyond a reasonable doubt'” (*2)

FACTUAL BACKGROUND

During an October 2015 home invasion, an unarmed perpetrator ripped jewelry from the complainant's neck and
wrist and took a jewelry box, cash, and a debit card before fleeing in a car. The complainant sustained a neck
laceration and wrist scratches but did not go to the hospital and described only soreness and pain of unspecified
duration. Police later stopped defendant, frisked him, and seized jewelry and cash; other items were observed in
plain view in his vehicle. The complainant and an eyewitness identified defendant, and the court found that their
observations supplied an independent source for the identifications.

PROCEDURAL HISTORY

Defendant was indicted for, among other offenses, first-degree burglary and second-degree robbery. After a
Dunaway/Mapp/Huntley/Wade hearing, the Supreme Court, Queens County, denied suppression of physical and
identification evidence. Defendant represented himself at portions of the hearing, trial, and sentencing, with
standby counsel. A jury convicted him of first-degree burglary, second-degree robbery, fourth-degree grand
larceny, and fourth-degree criminal possession of stolen property, and the court sentenced him as a persistent
violent felony offender. The Appellate Division modified the judgment by reducing the burglary and robbery
convictions, vacating the persistent-violent-felony-offender adjudication and sentences, and remitting for
resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter was remitted to the Supreme Court, Queens County, for resentencing after reducing the burglary

conviction to second-degree burglary, reducing the robbery conviction to third-degree robbery, and vacating the



persistent violent felony offender adjudication and all sentences.
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