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SUMMARY

The New York Court of Appeals held that contractual indemnification provisions did not require DAL
Electrical Corporation to indemnify the general contractor and property owner for injuries sustained
by a carpenter who fell from DAL's ladder. The Court concluded that the accident did not arise from
DAL's performance of its contractually defined work and that DAL did not assume a tort duty of care
to the injured worker under the Espinal exceptions. The Court affirmed the Appellate Division and
answered the certified question in the affirmative.
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PROCEDURAL POSTURE Court of Appeals review of a certified question from the Appellate
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law; contract interpretation and ambiguity are questions of law.
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QUESTIONS PRESENTED

1. Whether the subcontracting agreement required DAL Electrical Corporation to indemnify Rockefeller
Center North, Inc. and JRM Construction Management LLC for injuries arising from Dibrino's
unauthorized use of DAL's unattended ladder.

2. Whether the broad indemnification provision in Article 12.2.1 required indemnification for a claim
indirectly related to DAL's acts or omissions under the agreement.

3. Whether DAL assumed a tort duty of care to Dibrino under the force-or-instrument-of-harm exception to
the general rule that a contractual obligation does not create tort liability to a noncontracting third party.

HOLDINGS

1. The indemnification provisions did not require DAL to indemnify Rockefeller or JRM because Dibrino's
unauthorized use of DAL's unattended ladder was too attenuated from DAL's contractually defined
performance of its work.

2. DAL did not assume a duty of care to Dibrino under the force-or-instrument-of-harm exception because
leaving a defective ladder unattended was, at most, a negligent omission too attenuated to constitute the
active commission of a wrong.

KEY QUOTATIONS

“The distantly attenuated nexus between DAL's performance of its work, as defined in the subcontracting
agreement, and Mr. Dibrino's use of the ladder, renders those injuries beyond the scope of DAL's contractual
indemnification obligations.” (at 2)

“Leaving a defective ladder unattended is closer to "mere negligent omission" than to "commission of a
wrong," and employees of subcontractors cannot reasonably rely on the safety and appropriateness of the
equipment of others” (at 5)

“The fact that DAL left a ladder at the worksite, or that DAL (potentially) knew that a ladder left open a
worksite might be used by other contractors, or that a ladder with bent rungs would be unsafe, are all
questions of foreseeability.” (at 6)

FACTUAL BACKGROUND

Dominick Dibrino, an employee of drywall and ceiling subcontractor Jacobson & Co., was injured while
measuring a ceiling on a renovation project. After moving the ladder and scaffold supplied by Jacobson, Dibrino
used an unattended six-foot ladder owned by electrical subcontractor DAL Electrical Corporation, despite
knowing it was not Jacobson's equipment. The ladder had a bent non-stepping rung and blue tape, wobbled
while Dibrino was using it, and caused him to fall and suffer serious injuries.



PROCEDURAL HISTORY

After Dominick Dibrino was injured using a DAL-owned ladder, he sued the property owner, general contractor,
and subcontractor. Supreme Court granted Dibrino partial summary judgment on his Labor Law § 240 (1) claim
and granted Rockefeller and JRM summary judgment on their contractual indemnification cross-claim against
DAL. The Appellate Division modified the order, dismissed the claims against DAL at issue, denied Rockefeller
and JRM summary judgment on contractual indemnification, and certified the correctness of its decision to the
Court of Appeals. The Court of Appeals affirmed the order insofar as appealed from and answered the certified
question in the affirmative.
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