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SUMMARY

The United States Magistrate Judge recommends dismissing Edward Thomas’s 42 U.S.C. § 1983
action without prejudice for failure to obey court orders and failure to prosecute. The recommendation
follows Plaintiff’s failure to file a third amended complaint or notice of voluntary dismissal after
receiving extensions and warnings, and allows 14 days for objections.
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DISPOSITION other

PROCEDURAL POSTURE Findings and recommendations by a magistrate judge recommending
dismissal without prejudice of a prisoner civil-rights action for failure
to obey court orders and failure to prosecute.

STANDARD OF REVIEW The court evaluated dismissal under the district court's inherent
authority and Federal Rule of Civil Procedure 41(b), applying the
Ninth Circuit's five-factor test: the public interest in expeditious
resolution, the court's need to manage its docket, prejudice to
defendants, the public policy favoring disposition on the merits, and
the availability of less drastic sanctions.

PRECEDENTIAL VALUE Nonprecedential and nonfinal findings and recommendations;
precedential status is unknown.
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QUESTIONS PRESENTED

1. Whether the action should be dismissed without prejudice for Plaintiff's failure to obey court orders.

2. Whether the action should be dismissed without prejudice for Plaintiff's failure to prosecute.

3. Whether the Ninth Circuit's five-factor dismissal test supported dismissal under the circumstances.

HOLDINGS

1. The magistrate judge recommended dismissal without prejudice because Plaintiff failed to file a third
amended complaint or notice of voluntary dismissal as ordered and failed to otherwise prosecute the
action.

KEY QUOTATIONS

“For the foregoing reasons, the Court RECOMMENDS that this action be DISMISSED without prejudice for
Plaintiff’s failure to obey court orders and failure to prosecute.” (Conclusion and Recommendations)

“In sum, Plaintiff has failed to comply with the Court’s orders, and in doing so, has failed to prosecute this
action. Whether Plaintiff has done so intentionally or mistakenly is inconsequential. It is Plaintiff’s
responsibility to comply with the Court’s orders and to prosecute this action.” (Discussion)

FACTUAL BACKGROUND

Plaintiff's second amended complaint was found to violate Rule 8 and fail to state a cognizable claim. The court
gave Plaintiff a final opportunity to file a third amended complaint or voluntarily dismiss the action, later
extending the deadline by 60 days after denying Plaintiff's requested Rhines stay. Plaintiff did not file the
required pleading or notice and did not otherwise move the case forward.

PROCEDURAL HISTORY

Plaintiff filed a second amended complaint. After screening, the court found that the complaint violated Federal
Rule of Civil Procedure 8 and failed to state a cognizable claim, and granted Plaintiff one final opportunity to
file a third amended complaint or a notice of voluntary dismissal. Plaintiff sought a Rhines stay, which was
denied, but received a 60-day extension to amend. Plaintiff filed neither an amended complaint nor a notice of
voluntary dismissal, leading the magistrate judge to recommend dismissal without prejudice, subject to a 14-day
objection period and review by the assigned district judge.
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