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SUMMARY

The United States District Court for the Southern District of California denied Defendants John
Cathcart and Mercator Capital Advisors, Inc.’s motion to quash subpoenas served on Bank of America
and Charles Schwab. The Court held that anticipated defenses did not justify delaying discovery and
that the requested financial records were relevant and proportional to Plaintiff’s fraudulent-transfer
and alter-ego claims. The Court narrowed the subpoenas to records from April 20, 2016, to the present.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved under Federal Rule of Civil Procedure 45 to quash
subpoenas served on nonparties Bank of America, N.A., and Charles
Schwab & Company. The court denied the motion and narrowed the
subpoena requests.

STANDARD OF REVIEW On a motion to quash, the movant bears the burden of persuasion,
while the party issuing the subpoena must demonstrate relevance.
Discovery must fall within Rule 26(b)(1)'s scope and must not impose
an undue burden under Rule 45.
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QUESTIONS PRESENTED

1. Whether anticipated defenses, including judicial estoppel and the asserted failure of the alter ego claim,
justified staying discovery or quashing the subpoenas.

2. Whether the subpoenas sought relevant and proportional discovery under Federal Rules of Civil
Procedure 26(b)(1) and 45.

3. Whether the subpoenas imposed an undue burden or improperly invaded privacy interests.

4. What temporal and substantive limitations were necessary to make the subpoenas relevant and
proportional.

HOLDINGS

1. Anticipated defenses do not justify quashing or staying discovery where no dispositive motion has been
filed and the defenses' merits may require additional discovery.

2. Records concerning transfers and payments among Cathcart, Mercator, Nerys Logistics, Com Nerys, and
Nery's USA were relevant and proportional to Blue Line's fraudulent-transfer and alter-ego claims.

3. The subpoenas were overbroad as written from January 1, 2012 to the present and were properly
narrowed to records from April 20, 2016 to the present.

4. The subpoenas could not reach Cathcart's personal transactions unrelated to Mercator, Nerys Logistics,
Com Nerys, or Nery's USA.

5. The privacy and undue-burden objections did not warrant quashing the subpoenas because a protective
order adequately protected privacy interests and the likely benefit of the relevant financial discovery
outweighed the burden.

KEY QUOTATIONS

“the Court declines Defendants’ attempt to shoehorn a determination on the merits of their defenses through a
motion to quash a third-party subpoena.” (at 9)

“Cathcart’s personal transactions unrelated to the subject business entities are not relevant or proportional.”
(at 15)

“DENIES Defendants’ motion to quash, NARROWS the BofA and Schwab subpoenas to April 20, 2016 to
present” (at 18)

FACTUAL BACKGROUND

Blue Line obtained a $6,342,402.63 stipulated arbitration award against Com Nerys and Nery's USA, followed
by a 2020 default judgment. Blue Line alleges that John Cathcart, who controlled Nery's USA and Mercator,
diverted assets among Nery's USA, Com Nerys, Nerys Logistics, Mercator, and himself to evade collection of
the judgment. The subpoenas sought financial records and transfer information from Bank of America and



Charles Schwab concerning those entities and Cathcart. The court found the requested records relevant to the
fraudulent-transfer and alter-ego claims but limited the temporal and substantive scope of the requests.

PROCEDURAL HISTORY

Blue Line obtained a stipulated arbitration award and a 2020 default judgment against Com Nerys and Nery's
USA in the Eastern District of Michigan. After unsuccessful collection efforts, Blue Line filed this California
action alleging fraudulent transfer, common-law fraudulent conveyance, and alter ego liability against Cathcart
and related entities. During discovery, defendants moved to quash revised subpoenas served on Bank of America
and Charles Schwab, asserting anticipated dispositive defenses, lack of relevance and proportionality, undue
burden, and privacy concerns.
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