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SUMMARY

The Washington Supreme Court held that a defendant may raise a preenforcement vagueness
challenge to conditions of community custody on direct appeal when the challenge is sufficiently ripe.
The court concluded that Bahl’s challenges were ripe because the issues were primarily legal and
withholding review could impose hardship. It further held that several conditions, including
restrictions on pornographic materials, were unconstitutionally vague and remanded for resentencing.
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QUESTIONS PRESENTED

1. Whether a defendant may raise a vagueness challenge to community-custody sentencing conditions for
the first time on appeal.

2. Whether a defendant may bring a preenforcement vagueness challenge to community-custody conditions
before being accused of violating them.

3. Whether the challenged conditions prohibiting pornographic materials, frequenting businesses dealing in
sexually explicit or erotic material, and possessing sexual stimulus material for a particular deviancy
were unconstitutionally vague under the Fourteenth Amendment and article I, section 3 of the
Washington Constitution.

HOLDINGS

1. A defendant may raise a vagueness challenge to conditions of community custody for the first time on
appeal.

2. A defendant may assert a preenforcement vagueness challenge to community-custody sentencing
conditions when the challenge is sufficiently ripe.

3. A community-custody condition is unconstitutionally vague if it fails to give ordinary people fair
warning of prohibited conduct or fails to provide ascertainable standards to prevent arbitrary
enforcement; greater specificity may be required when the condition implicates First Amendment rights.

4. The condition prohibiting Bahl from possessing or accessing pornographic materials, as directed by the
supervising community corrections officer, is unconstitutionally vague.

5. The condition prohibiting Bahl from frequenting establishments whose primary business pertains to
sexually explicit or erotic material is not unconstitutionally vague.

6. The condition prohibiting possession or control of sexual stimulus material for Bahl's particular
deviancy, as defined by the supervising officer and therapist, is unconstitutionally vague.

KEY QUOTATIONS

“Because this is so, the parties’ arguments respecting Bahl’s ability to bring a facial vagueness claim are
misplaced.” (at 751)

“We conclude that the restriction on accessing or possessing pornographic materials is unconstitutionally
vague.” (at 758)

“Accordingly, the condition is utterly lacking in any notice of what behavior would violate it.” (at 761)

“Preenforcement vagueness challenges can be brought against conditions of community custody, provided the
challenges are ripe.” (at 762)

FACTUAL BACKGROUND



Bahl was convicted of second degree rape and first degree burglary after being charged with several additional
offenses. The sentencing court imposed community custody conditions prohibiting possession or access to
pornographic materials, frequenting businesses primarily dealing in sexually explicit or erotic material, and
possession or control of sexual stimulus material for his particular deviancy. Bahl objected that the conditions
were unsupported by evidence and later challenged them as vague; the record did not identify any diagnosed
deviancy or any prior use of the prohibited materials in his offenses.

PROCEDURAL HISTORY

Bahl was convicted in the trial court of second degree rape and first degree burglary and received community
custody conditions restricting pornography, access to sexually explicit or erotic businesses, and sexual stimulus
material associated with his particular deviancy. He appealed, arguing that the conditions were vague and
overbroad. The Court of Appeals declined to consider the vagueness claims because no violation had yet been
alleged, rejected the overbreadth and other claims, and affirmed. The Washington Supreme Court reversed in
part and remanded for resentencing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the trial court for resentencing and correction or reconsideration of the unconstitutional community-
custody conditions.
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