UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

Quito v. Barr

No. 18-996, United States Court of Appeals for the Second Circuit (January 15, 2020)

SUMMARY

Second Circuit holds that a conviction under New York Penal Law § 263.16 (attempted possession of

a sexual performance by a child) categorically matches the federal child pornography statute, 18
U.S.C. § 2252(a)(4)(B), and thus constitutes an aggravated felony under INA § 237(a)(2)(A)(iii). The
court ruled that the state statute's scienter requirement—knowing the character and content of the

material—requires knowledge that the material involves a minor, matching the federal requirement,

and that the absence of an affirmative defense under state law is irrelevant to the categorical approach

because affirmative defenses are not elements of the offense. The court also held that challenges to the

discretionary denial of a waiver of inadmissibility under INA § 212(h) do not raise colorable

constitutional claims or questions of law and are therefore unreviewable.
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QUESTIONS PRESENTED

1. Whether Quito's conviction for attempted possession of a sexual performance by a child under N.Y.
Penal Law § 263.16 is an aggravated felony under the Immigration and Nationality Act, specifically 8
U.S.C. § 1101(a)(43)(1),(U).

2. Whether the agency committed legal or factual errors in denying Quito's application for a waiver of
inadmissibility under INA § 212(h), 8 U.S.C. § 1182(h).

HOLDINGS

1. The court held that § 263.16's knowledge requirement categorically matches § 2252(a)(4)(B)'s. Both
statutes require the government to prove that the defendant knew the material involves a minor (i.e.,

child pornography), but not that the defendant knew the specific age of the minor.

2. The court held that affirmative defenses are not relevant to the categorical approach because they are not
elements of an offense. Therefore, the absence of the § 2252(c) affirmative defense in § 263.16 does not

make the state statute broader.

KEY QUOTATIONS

“We hold that § 263.16's knowledge requirement categorically matches § 2252's.” (at 10)

“In sum, we conclude that § 263.16 categorically matches § 2252(a)(4)(B), and thus the agency correctly
determined that Quito's conviction is an aggravated felony rendering him removable under 8 U.S.C. § 1101(a)

(43)(D), (U).” (at 22)

“Because we conclude that N.Y. Penal Law § 263.16 categorically matches § 2252(a)(4)(B), and because
Quito's challenge to the agency's denial of his application for a waiver of inadmissibility fails to raise a
colorable constitutional claim or question of law, we DENY the petition for review.” (at 25)

FACTUAL BACKGROUND

Quito, a native and citizen of Ecuador, entered the United States without inspection in 1994 and became a lawful
permanent resident in 2007. In 2012, he was convicted after a guilty plea of attempted possession of a sexual
performance by a child in violation of New York Penal Law § 263.16. Based on that conviction, the Department
of Homeland Security placed Quito in removal proceedings, charging him as removable for having been
convicted of an aggravated felony relating to child pornography. Quito denied removability and moved to
terminate proceedings, arguing that § 263.16 is not a categorical match to the federal child pornography statute.
He also sought a waiver of inadmissibility and readjustment of status, presenting testimony from his wife,

daughter, and sister-in-law about the hardships his family experienced during his detention.

PROCEDURAL HISTORY



Quito entered the US without inspection in 1994, became a lawful permanent resident in 2007. In 2012, he was
convicted after a guilty plea of attempted possession of a sexual performance by a child in violation of N.Y.
Penal Law § 263.16. DHS placed him in removal proceedings, charging him as removable for an aggravated
felony. The 1J denied his motion to terminate, denied his applications for a waiver of inadmissibility and
readjustment of status, and ordered him removed. The BIA affirmed. Quito timely petitioned for review to the
Second Circuit.

DISPOSITION

denied

REMAND INSTRUCTIONS

The stay of removal previously granted is vacated.
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