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SUMMARY

The Mississippi Supreme Court considered whether sureties on contractor tax bonds were entitled to

notice of their principals’ tax audits and assessments. The court held that the sureties were

contractually liable for the taxes, damages, penalties, and interest covered by the bond riders, and that

the Tax Commission’s failure to notify the sureties of the audits did not violate due process. The court

also concluded that the sureties were not taxpayers entitled to statutory notice of the underlying

assessments.
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Consolidated appeal from Hinds County Chancery Court summary-
judgment rulings in actions brought by sureties challenging the
Mississippi State Tax Commission's practices concerning contractor
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interest.

The Court applied the arbitrary-and-capricious standard to review the
agency's order, considering whether it was supported by substantial
evidence, arbitrary or capricious, beyond the agency's power, or
violative of a statutory or constitutional right. The Court also accorded
deference to the agency's construction of its own rules and governing
statutes.
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QUESTIONS PRESENTED

1. Whether Mississippi contract law permitted enforcement of the tax riders against the sureties for all
taxes, damages, penalties, and interest assessed against the bonded principals.

2. Whether the Tax Commission violated the sureties' substantive or procedural due-process rights by

failing to notify them of the principals' tax audits, assessments, and hearings before demanding payment.

3. Whether the sureties had standing as taxpayers or otherwise to challenge the lack of notice concerning
the principals' tax assessments.

HOLDINGS

1. The sureties were contractually liable for all taxes, damages, interest, and penalties that accrued to
Mississippi under the bonds and tax riders, because the riders' language was clear and unambiguous and

expressly covered those amounts.

2. The Tax Commission did not violate the sureties' substantive or procedural due-process rights by failing

to notify them of the principals' audits, assessments, or hearings before the principals' defaults.

3. The sureties lacked standing to contest the alleged denial of notice and due process relating to the
principals' tax audits and assessments because they were not the taxpayers whose statutory rights were
allegedly violated.

KEY QUOTATIONS

“The language “guaranteeing payment of all taxes, damages, interest and penalties which may accrue to the

State of Mississippi” is clear and unambiguous and should be given its plain and ordinary meaning.” (461-
462)

“Here, the sureties contracted through the tax riders to guarantee the “payment of all taxes, damages, interest
and penalties which may accrue to the State of Mississippi.” This plain language expressly includes all taxes,

penalties, and interest which may accrue.” (463)

“Reading the confidentiality and assessment statutes together with this rule of law, it is evident that the

Legislature intended that a surety’s right to notice does not arise until dfter its principal’s default.” (465)

“The sureties are not “taxpayers” as contemplated by the Legislature and in regard to the underlying tax
liabilities at issue.” (467)



FACTUAL BACKGROUND

The appellants were surety companies that issued construction bonds accompanied by Mississippi State Tax
Commission riders guaranteeing payment of all taxes, damages, interest, and penalties accruing to Mississippi
from the bonded construction contracts. The Tax Commission audited the bonded principals, assessed unpaid
contractor's taxes and related charges, and later demanded payment from the sureties, generally providing ten
days to pay or face a tax lien and possible seizure of Mississippi assets. The sureties received no notice of the
principals' audits or assessment hearings before the demands and argued that they were entitled to notice and

could not be liable for penalties and interest caused by the principals' defaults.

PROCEDURAL HISTORY

Fidelity and Guaranty Insurance Company filed an action in the Hinds County Chancery Court challenging the
Tax Commission's demand for payment of taxes assessed against its bonded principal and the threatened seizure
of its Mississippi assets. The chancery court denied the surety's motion for summary judgment and granted the
Tax Commission's motion. Other sureties later filed a similar action, which was decided in favor of the Tax

Commission; the matters were consolidated on appeal.
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