SUPREME COURT OF VIRGINIA

Estate of Robert Judson James, Administrator, Edwin F. Gentry, Esq.
v. Kenneth C. Peyton; American Casualty Company of Reading, PA
v. Kenneth C. Peyton

674 S.E.2d 864 (Va. 2009) - No. Record Nos. 081310, 081314 - Decided April 17, 2009

SUMMARY

The Supreme Court of Virginia held that an amended pleading naming “the Estate of Robert Judson
James, Administrator, Edwin F. Gentry, Esquire” identified the estate, rather than Gentry in his
representative capacity, as the defendant. Because the defect was a misjoinder rather than a misnomer,
the court held that the proper party could not be substituted by amendment, reversed the circuit court,

and entered final judgment for the estate and American Casualty.
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QUESTIONS PRESENTED

1. Whether the amended motion for judgment, read as a whole, named Edwin F. Gentry in his capacity as

administrator of James's estate or instead named the estate itself as the defendant.

2. Whether any defect in naming the estate rather than the administrator constituted a correctable misnomer
under Code § 8.01-6.

3. Whether the circuit court properly vacated its summary-judgment order and permitted the action to

continue against Gentry as administrator.

HOLDINGS

1. Read as a whole, the amended motion for judgment named the Estate of Robert Judson James as the

defendant, not Edwin F. Gentry in his capacity as administrator.

2. Naming the estate instead of the personal representative was a misjoinder, not a misnomer, and could not

be corrected by substituting the administrator under Code § 8.01-6.

3. The action could not be maintained against Gentry as administrator by substituting him for the estate;
absent a statute-of-limitations bar, the proper remedy would have been to commence a new action
against the proper party.

KEY QUOTATIONS

“The personal representative and the estate are two different entities,” (674 S.E.2d at 868)

“Misnomer arises when the right person is incorrectly named, not where the wrong defendant is named.”
(674 S.E.2d at 870)

“The only resolution in such a case, in the absence of a statute of limitations bar, is to commence a new action

against the proper party.” (674 S.E.2d at 870)

FACTUAL BACKGROUND

Kenneth C. Peyton alleged that Robert Judson James negligently operated a vehicle in a February 6, 2003
automobile accident, causing Peyton personal injuries. James died on March 1, 2003, before Peyton filed suit,
and Edwin F. Gentry later qualified as administrator of James's estate. Peyton amended his pleading to identify
the defendant as "Estate of Robert Judson James, Administrator, Edwin F. Gentry, Esq.," and Gentry received
service. The pleading's body referred to James as the defendant and did not clearly identify Gentry, in his

representative capacity, as the party defendant.

PROCEDURAL HISTORY

Peyton filed a personal-injury action naming Robert Judson James, who had died before the action was filed.
After an administrator qualified, Peyton obtained leave to amend and styled the defendant as "Estate of Robert

Judson James, Administrator, Edwin F. Gentry, Esq." The circuit court initially granted summary judgment and



dismissed the action, later vacated that order, and ruled that the pleading properly named Gentry in his
representative capacity. The circuit court certified the party-identification issue for interlocutory appeal, and the
Supreme Court of Virginia consolidated and awarded the appeals.

DISPOSITION

reversed
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