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SUMMARY

The Nevada Supreme Court answered two certified questions concerning an insurer’s obligation to
provide independent counsel when the insurer and insured have conflicting legal interests. The court
held that Nevada law requires the insurer to permit the insured to select independent counsel and pay
reasonable costs when an actual conflict exists, but a reservation of rights does not create a per se

conflict.

CASE DETAILS

COURT Supreme Court of Nevada

WRITING FOR THE COURT Cherry, J.; Saitta, J.; Gibbons, J.; Pickering, J.

JURISDICTION Nevada

DECIDED September 24, 2015

DOCKET 64484
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PROCEDURAL POSTURE The Supreme Court of Nevada answered two certified questions from

the United States District Court for the District of Nevada under
NRAP 5 concerning an insurer's obligation to provide independent
counsel when a conflict of interest arises and whether a reservation of

rights creates a per se conflict.
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QUESTIONS PRESENTED

1. Whether Nevada law requires an insurer to provide independent counsel for its insured when a conflict

of interest arises between the insurer and the insured.

2. Whether a reservation of rights creates a per se conflict of interest requiring the insurer to provide

independent counsel.

HOLDINGS

1. When an actual conflict of interest exists between an insurer and its insured, Nevada law requires the
insurer to satisfy its contractual duty to defend by permitting the insured to select independent counsel

and paying the reasonable costs of that representation.

2. A reservation of rights does not create a per se conflict of interest. The insurer must provide independent
counsel only when the facts establish an actual, significant conflict of interest.

KEY QUOTATIONS

“We conclude that Nevada law requires an insurer to provide independent counsel for its insured when a

conflict of interest arises between the insurer and the insured.” (2015 NV 74, at 1)
“A reservation of rights letter does not create a per se conflict of interest.” (2015 NV 74, at 1)

“When a conflict of interest exists between an insurer and its insured, Nevada law requires the insurer to

satisfy its contractual duty to provide representation by permitting the insured to select independent counsel
and by paying the reasonable costs of such counsel.” (2015 NV 74, at 9)

FACTUAL BACKGROUND

Stephen Hansen was injured when a vehicle driven by Brad Aguilar struck the vehicle in which Hansen was
riding after a house-party altercation. Hansen sued Aguilar for negligence and intentional torts, and State Farm
agreed to defend Aguilar while reserving the right to deny coverage for intentional acts and punitive damages.

Aguilar admitted negligence, obtained summary judgment on that claim, settled with Hansen, and assigned his
rights against State Farm to Hansen.

PROCEDURAL HISTORY

Aguilar was defended by State Farm under a reservation of rights after Hansen sued Aguilar for negligence and
intentional torts. After Aguilar admitted negligence, the state district court granted summary judgment on the
negligence claim, and Aguilar settled with Hansen and assigned his rights against State Farm. Hansen then sued
State Farm in federal district court, alleging breach of contract, breach of the implied covenant, statutory bad
faith, and related claims. The federal district court initially found that State Farm breached its duty to defend by
failing to provide independent counsel, reconsidered in part, and certified two questions to the Nevada Supreme

Court, which accepted them as issues of first impression.



DISPOSITION

other

REMAND INSTRUCTIONS

The certified questions were answered; the opinion did not direct a remand or otherwise adjudicate the federal

case.
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