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SUMMARY

The Fifth Circuit affirmed the dismissal without prejudice of Durwin Abbott’s 42 U.S.C. § 1983
excessive-force claim because he failed to properly exhaust available administrative remedies under
the Prison Litigation Reform Act. Abbott’s grievance was rejected for presenting multiple incidents,
and his resubmission did not cure that procedural defect. The court explained that he could pursue
exhaustion again by filing a procedurally proper grievance concerning the November 11, 2011
incident.
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DISPOSITION affirmed

PROCEDURAL POSTURE Prisoner brought a 42 U.S.C. § 1983 excessive-force and retaliation
action. The district court granted defendants summary judgment and
dismissed the action without prejudice for failure to exhaust
administrative remedies under the Prison Litigation Reform Act.
Abbott appealed.

STANDARD OF REVIEW De novo review of both the grant of summary judgment and dismissal
of a prisoner's § 1983 action for failure to exhaust administrative
remedies.
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QUESTIONS PRESENTED

1. Whether Abbott properly exhausted available administrative remedies before filing his § 1983 action.

2. Whether the district court properly granted summary judgment and dismissed the action without
prejudice for failure to exhaust.

3. Whether use of a second-step administrative-response form excused Abbott's failure to submit a
procedurally proper grievance.

HOLDINGS

1. Abbott failed to properly exhaust his administrative remedies because his grievance was rejected at
screening for presenting multiple incidents, and he resubmitted the same procedurally defective
complaint without curing the defect.

2. The Secretary's use of a second-step response form did not excuse Abbott's failure to submit a
procedurally proper administrative grievance.

3. The district court properly granted summary judgment to defendants and dismissed Abbott's § 1983
action without prejudice.

KEY QUOTATIONS

“A genuine dispute of material fact exists only if “a reasonable jury could return a verdict for the nonmoving
party.”” (at 3)

“A properly exhausted claim is one which has “complete[d] the administrative review process in accordance
with the applicable procedural rules.”” (at 4)

FACTUAL BACKGROUND

Abbott alleged that on November 11, 2011, prison officials removed him from his cell, took him to a separate
unit, and used excessive force, including punching him and placing him in a chokehold while he was or had been
handcuffed. He claimed the incident caused shoulder and wrist injuries and was retaliation for prior
administrative complaints. His administrative grievance combined allegations concerning the November 11
incident with references to other incidents and complaints, leading prison officials to reject it as a multiple-
complaint grievance.

PROCEDURAL HISTORY

Abbott filed an administrative grievance concerning an alleged November 11, 2011 prison beating, but the
Louisiana Department of Public Safety and Corrections rejected it because it presented multiple issues. Abbott
resubmitted the same complaint and later received a second-step response stating that the grievance had properly
been rejected at screening. The district court held that Abbott failed to cure the procedural defect, granted
summary judgment to defendants, and dismissed the action without prejudice. The Fifth Circuit affirmed.
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