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SUMMARY

The New York Court of Appeals held that consecutive sentences imposed after a guilty plea were

unlawful because the prosecution did not establish that the offenses arose from separate and distinct

acts. The Court limited review to the allegations in the relevant indictment count and the defendant’s

plea admissions, rejecting reliance on broader record materials such as the presentence report. The

Court affirmed the Appellate Division’s order requiring the sentences to run concurrently.
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The People appealed, by leave of a dissenting Appellate Division
justice, from an Appellate Division order modifying defendant's
judgment to require concurrent sentences after defendant pleaded

guilty and had received consecutive sentences.

De novo review of the legality of consecutive sentences and whether
the record establishes the separate and distinct acts required by Penal
Law § 70.25 (2). The legality challenge was reviewable under the

illegal-sentence exception to preservation.
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QUESTIONS PRESENTED

1. Whether defendant's challenge to the legality of consecutive sentences was preserved despite his failure

to object in Supreme Court and his agreement to consecutive sentences.

2. Whether the prosecution established, from the allegations in the pleaded indictment count and
defendant's plea allocutions, that the manslaughter and attempted-assault offenses resulted from separate

and distinct acts so as to permit consecutive sentences under Penal Law § 70.25 (2).

3. Whether an appellate court may consider the entire record, including a presentence report, grand jury
minutes, and pretrial evidence, when reviewing the legality of consecutive sentences imposed after a

guilty plea.

HOLDINGS

1. A defendant need not preserve a challenge to consecutive sentences when the claim is that the trial court
exceeded its authority by imposing an illegal sentence readily discernible from the trial record. The
defendant's agreement to consecutive sentences does not eliminate review under the illegal-sentence

exception.

2. When the statutory actus reus elements overlap, consecutive sentences may be imposed only if the
prosecution establishes that the acts or omissions underlying the offenses were separate and distinct. For
a defendant who pleads guilty, the prosecution must establish that fact from the allegations in the
pleaded indictment count and the facts admitted during the plea allocution; for a plea to a lesser offense,

the prosecution may rely only on facts admitted during the allocution as to the lesser offense.

3. The appellate court may not expand the established sources of proof to consider all information available
to the trial court, such as the presentence report, grand jury minutes, and pretrial testimony or exhibits,

when determining the legality of consecutive sentences imposed after a guilty plea.

KEY QUOTATIONS

“The prosecution failed to meet its burden of establishing that Supreme Court could lawfully sentence
defendant consecutively, because neither the allegations in the indictment on the count pleaded to nor
defendant's admissions during his guilty plea allocutions showed that the two offenses were the result of

separate and distinct acts, as required by law.” ([*1])

“An appellate court reviewing the legality of consecutive sentencing "must first examine the statutory
definitions of the crimes for which [the] defendant has been convicted" and compare the actus reus elements
of each to determine if they are, "by definition, the same for both offenses . . . , or if the actus reus for one

offense is . . . a material element of the second offense"” ([*3]-[*4])

“In sum, the trial court could not lawfully impose consecutive sentences in this case.” ([*6])



FACTUAL BACKGROUND

Defendant participated with two others in a drive-by shooting that killed S.A. and injured A.T. and three other
people. Defendant pleaded guilty to first-degree manslaughter for causing S.A.'s death and first-degree attempted
assault concerning A.T. The plea allocutions and the attempted-assault indictment count did not establish that
defendant fired separate shots at the two victims or that separate bullets caused their injuries, although Supreme
Court imposed consecutive sentences.

PROCEDURAL HISTORY

Defendant was indicted on murder, attempted assault, and weapon-possession charges. He pleaded guilty to first-
degree manslaughter, as a lesser included offense of murder, and first-degree attempted assault. Supreme Court
imposed consecutive sentences totaling 35 years. The Appellate Division, Third Department, in a divided
decision, modified the judgment to make the sentences concurrent. The Court of Appeals affirmed that order
insofar as appealed from.

DISPOSITION

affirmed
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