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SUMMARY

The Appellate Division, Second Department, affirmed an order denying the defendant physician's
motion for summary judgment in an action alleging medical malpractice and lack of informed consent.
The court held that conflicting expert opinions raised triable issues of fact regarding the failure to

confirm that the plaintiff had a gallbladder before surgery and regarding informed consent.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed from an order denying his motion for summary

judgment dismissing the complaint in an action alleging medical

malpractice and lack of informed consent.

STANDARD OF REVIEW On a motion for summary judgment, a physician-defendant must make
a prima facie showing that there was no departure from good and
accepted medical practice or that the physician's acts were not a
proximate cause of injury. If that showing is made, the burden shifts to
the plaintiff to raise a triable issue of fact. Summary judgment is
inappropriate where the parties submit conflicting medical expert

opinions.
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QUESTIONS PRESENTED

1. Whether the defendant was entitled to summary judgment on the medical-malpractice claim after
submitting expert evidence that his treatment complied with accepted medical practice and did not cause

injury.

2. Whether the plaintiff raised a triable issue of fact on the medical-malpractice claim through contrary

expert evidence.

3. Whether the defendant was entitled to summary judgment on the lack-of-informed-consent claim based

on expert evidence, deposition testimony, and a signed consent form.

4. Whether the plaintiff raised a triable issue of fact on the lack-of-informed-consent claim through a

contrary expert affirmation.

HOLDINGS

1. The defendant established a prima facie entitlement to summary judgment on the medical-malpractice
claim, but the plaintiff's expert affirmation raised a triable issue of fact concerning whether the defendant

departed from the standard of care and whether that departure caused injury. Summary judgment was
therefore properly denied.

2. The defendant established a prima facie entitlement to summary judgment on the lack-of-informed-
consent claim, but the plaintiff's expert affirmation raised triable issues of fact. The claim therefore could

not be dismissed on summary judgment.

KEY QUOTATIONS

“To establish a physician's liability for medical malpractice, the "plaintiff must prove that the physician

deviated or departed from accepted community standards of practice, and that such departure was a
proximate cause of the plaintiff's injuries"” ([*1])

“"Summary judgment is not appropriate in a medical malpractice action where the parties adduce conflicting
medical expert opinions"” ([*1])

“"Lack of informed consent is a distinct cause of action requiring proof of facts not contemplated by an action

based merely on allegations of negligence"” ([*2])

“"The mere fact that the plaintiff signed a consent form does not establish the [defendant's] prima facie
entitlement to judgment as a matter of law"” ([*2])



FACTUAL BACKGROUND

In February 2015, Stephen Litvak performed laparoscopic cholecystectomy surgery on Joshua Ford but was
unable to locate Ford's gallbladder. A subsequent MRI revealed that Ford did not have a gallbladder. Ford
alleged that Litvak committed malpractice and lacked informed consent by failing to review his medical records
and failing to obtain preoperative CT or MRI imaging that could have revealed the absence of a gallbladder.
Both sides submitted expert affirmations concerning the applicable standard of care, causation, and informed

consent.

PROCEDURAL HISTORY

Joshua Ford commenced an action against Stephen Litvak after Litvak performed laparoscopic gallbladder-
removal surgery despite being unable to locate a gallbladder, which a subsequent MRI showed Ford did not
have. Litvak moved for summary judgment dismissing the complaint. The Supreme Court, Queens County,
denied the motion, and the Appellate Division affirmed.

DISPOSITION

affirmed
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