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SUMMARY

The Supreme Court of Hawai‘i held that operation of a vehicle upon a public way, street, road, or

highway is an attendant circumstance and essential element of the offense of operating a vehicle under

the influence of an intoxicant. Because the oral charge against Carson Lalepa Wheeler did not allege

that the vehicle was operated in such a location, the charge was legally insufficient. The court affirmed

the Intermediate Court of Appeals’ judgment vacating the conviction and remanding with instructions

to dismiss without prejudice.
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The State petitioned for a writ of certiorari to review the Intermediate
Court of Appeals' judgment vacating Wheeler's OVUII conviction and

remanding with instructions to dismiss the charge without prejudice.

The Supreme Court reviews acceptance of certiorari applications for
grave errors of law or fact and obvious inconsistencies under HRS §
602-59. The sufficiency of a criminal charge and statutory

interpretation are reviewed de novo under the right/wrong standard.
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QUESTIONS PRESENTED

1. Whether operation of a vehicle upon a public way, street, road, or highway is an essential element or
attendant circumstance of the OVUII offense under HRS § 291E-61(a)(1).

2. Whether the oral charge was legally sufficient when it used the word "operate" but did not allege that

Wheeler operated the vehicle upon a public way, street, road, or highway.

3. Whether State v. Ruggiero and State v. Kekuewa required a contrary result or controlled the sufficiency-

of-the-charge issue.

4. Whether the timely pretrial objection prevented application of the liberal post-conviction construction

rule applicable to defective charges challenged for the first time on appeal.

HOLDINGS

1. Operation of a vehicle upon a public way, street, road, or highway is an attendant circumstance and
therefore an essential element of the OVUII offense under HRS § 291E-61(a)(1).

2. The oral charge was insufficient because it did not allege that Wheeler operated or assumed actual

physical control of the vehicle upon a public way, street, road, or highway.

3. Ruggiero and Kekuewa did not require a contrary result because they addressed allegations concerning
prior OVUII convictions and did not decide whether the public-roadway requirement was an essential

element or was adequately alleged.

4. The Motta/Wells liberal construction rule did not apply because Wheeler timely objected to the

sufficiency of the oral charge before trial.

KEY QUOTATIONS

“Accordingly, the operation of a vehicle on a public way, street, road, or highway is an attendant

circumstance of the offense of OVUII, and is therefore an element of the offense.” (1179-80)

“The use of the phrase "operate" did not provide adequate notice to Wheeler that the State was required to

prove that his operation of the vehicle occurred on a public way, street, road, or highway.” (1183)

“Thus, because Wheeler timely objected to the oral charge in the district court, the Motta/Wells analysis is
not applicable here.” (1187)

FACTUAL BACKGROUND

Wheeler was stopped after an officer observed his vehicle traveling seventy-one miles per hour in a fifty-mile-
per-hour zone on Moanalua Freeway. The officer observed signs of intoxication, administered field sobriety
tests, and arrested Wheeler for operating a vehicle under the influence of alcohol. The prosecution's oral charge
alleged that Wheeler operated or assumed actual physical control of a motor vehicle while impaired, but did not

allege that the operation occurred upon a public way, street, road, or highway.

PROCEDURAL HISTORY



Wheeler was orally charged in the District Court of the First Circuit with first-offense operating a vehicle under
the influence of an intoxicant. The district court denied his pretrial motion to dismiss and later denied his motion
for judgment of acquittal, convicted him, and imposed sentence. The ICA vacated the judgment and remanded
for dismissal without prejudice because the oral charge did not allege that the vehicle was operated upon a public

way, street, road, or highway. The Supreme Court of Hawai‘i affirmed the ICA.

DISPOSITION

affirmed
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