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SUMMARY

The Appellate Division, First Department modified an RPAPL 881 access license granted to Panstar
Realty LLC, limiting it to installation of overhead protection using needle beams rather than repairs to
the respondent's retaining wall and parking lot. The court affirmed the monthly license fee and bond
amount, but remanded the respondent's requests for engineering and attorneys' fees for reconsideration

under the proper standard.
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PROCEDURAL POSTURE Respondent appealed from an order granting petitioner a temporary

RPAPL 881 access license, setting the license fee and bond, and
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QUESTIONS PRESENTED

1. Whether the RPAPL 881 access license should authorize repairs to the respondent's retaining wall and
parking lot after the Department of Buildings rescinded the stop-work order and approved an alternative

overhead-protection plan.

2. Whether the $1,375 monthly license fee should be increased or the matter remanded for an evidentiary

hearing concerning the fee.

3. Whether the $250,000 bond was sufficient to address potential future damages arising from the access

license.

4. Whether the respondent's requests for engineering and attorneys' fees required reconsideration under the

proper standard.

HOLDINGS

1. An RPAPL 881 access license must be limited to access that the petitioner has a demonstrated need to
use. Because the Department of Buildings approved an alternative overhead-protection plan that
eliminated the need for repairs to the respondent's retaining wall and parking lot, the license could

authorize only access to install overhead protection using needle beams.

2. The $1,375 monthly license fee was properly imposed and did not require an increase or remand for a

new evidentiary hearing.
3. The $250,000 bond was sufficient to address potential future damages resulting from the access license.

4. The request for engineering and attorneys' fees had to be remanded for a ruling applying the proper

standard and assessing factual disputes concerning the parties' conduct and the equities.

KEY QUOTATIONS

“Accordingly, there was no basis for finding that petitioner had the requisite need for an access license for

making the repairs” ([*1])

“Accordingly, the issue of respondent's fee requests is remanded for a ruling on the assessment of the factual
disputes concerning the conduct of the parties during negotiations for a license, their conduct during the

pendency of this proceeding, and a balancing of the equities based on those factual determinations” ([*1])

FACTUAL BACKGROUND

Panstar was conducting a school construction project, and the Department of Buildings initially had a stop-work
order requiring repairs to the respondent's retaining wall and parking lot before the next stage of work could
proceed. Before the appellate decision, the Department fully rescinded the stop-work order and approved
Panstar's alternative plan to install overhead protection using needle beams attached to a concrete slab on
Panstar's property, eliminating the need to repair the respondent's retaining wall and parking lot before installing

the overhead protection. The respondent sought a higher license fee and engineering and attorneys' fees, but did



not provide evidentiary support for the higher fee or adequately establish the basis for the requested bond-related

relief.

PROCEDURAL HISTORY

Supreme Court, Bronx County, granted Panstar Realty LLC's application for a nine-month temporary license to
access New York Teachers Housing Corp.'s property. The court imposed a monthly license fee of $1,375 and
required a $250,000 bond, but declined to award engineering and attorneys' fees. The Appellate Division
modified the order to limit the access license to installation of overhead protection using needle beams,

remanded the fee requests for reconsideration, and otherwise affirmed.

DISPOSITION

other

REMAND INSTRUCTIONS

Remand for reconsideration and a ruling on respondent's requests for engineering and attorneys' fees, including
assessment of factual disputes concerning the parties' conduct during license negotiations and during the
proceeding and a balancing of the equities. Limit the RPAPL 881 license to access for installing overhead

protection using needle beams; otherwise affirm the order.
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