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SUMMARY

The Appellate Division, Third Department, affirmed a Family Court order modifying visitation and
maintaining the mother's sole legal custody and primary placement of the child. The court held that
changed circumstances were established by inadequate supervision, conditions at the father's

residence, and ongoing hygienic concerns, and that supervised or public-place visitation was in the

child's best interests.
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DISPOSITION affirmed

PROCEDURAL POSTURE Father appealed from a Family Court order that granted the mother's

petition to modify visitation and dismissed the father's cross-petition
for joint custody and increased parenting time.

STANDARD OF REVIEW The Appellate Division accords great deference to Family Court's
factual findings and credibility determinations and will not disturb
them if supported by a sound and substantial basis in the record.
Family Court's determination concerning supervised visitation is
reviewed for whether it lacks a sound and substantial basis in the

record.

PRECEDENTIAL VALUE Published opinion; precedential under New York law, subject to

correction before publication in the Official Reports.
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QUESTIONS PRESENTED

1. Whether the mother established a change in circumstances warranting modification of the existing
custody and visitation order.

2. Whether supervised and/or public-place visitation was in the child's best interests and supported by the

record.

3. Whether the father's remaining appellate challenges had merit, including challenges concerning the

Family Court Act § 1034 investigation and evidence of hygienic conditions.

HOLDINGS

1. The mother established a change in circumstances since entry of the September 2018 order. The father's
failure to supervise the child adequately, evidence concerning the marihuana-growing operation, and

ongoing hygienic problems at his residence supported modification.

2. Family Court's factual findings and credibility assessments were supported by a sound and substantial

basis in the record and therefore were entitled to deference.

3. Family Court properly imposed supervised and/or public-place visitation because the record supported a
determination that unsupervised or overnight visitation would be detrimental to the child's safety and

welfare.

KEY QUOTATIONS

“A parent seeking to modify an existing custody order must first show that a change in circumstances has
occurred since the entry of the existing custody order that then warrants an inquiry into what custodial

arrangement is in the best interests of the child” (*1)

“we accord great deference to its factual findings and credibility assessments and will not disturb its

determination if supported by a sound and substantial basis in the record” (*1)

“Family Court has the discretion to impose supervised visitation if it determines that unsupervised visitation
would be detrimental to the child's safety because the parent is either unable or unwilling to discharge his or

her parental responsibility properly” (*3)

“Ultimately, Family Court has broad discretion in determining whether supervised visitation is warranted,

and its decision will only be disturbed by this Court when it lacks a sound and substantial basis in the record”

(*3)

FACTUAL BACKGROUND



The mother and father are the parents of a child born in 2009. After the September 2018 order, evidence showed
that the father failed to adequately supervise the child during an incident involving a paternal half sibling,
permitted or maintained a marihuana-growing operation in his home, and maintained a residence with
continuing hygiene and cleanliness problems. Family Court found that these developments constituted a change

in circumstances and that unsupervised or overnight visitation with the father was not in the child's best interests.

PROCEDURAL HISTORY

The parties' September 2018 custody order granted the mother sole legal custody and primary placement and
gave the father alternating-weekend parenting time. The mother petitioned to modify that order and limit the
father's parenting time; after a Family Court Act § 1034 investigation, a fact-finding hearing, and a Lincoln
hearing, Family Court granted the mother's petition and imposed supervised and/or public-place visitation. The

father appealed, and the Appellate Division affirmed without costs.
DISPOSITION

affirmed
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