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SUMMARY

The U.S. Court of Appeals for the District of Columbia Circuit upheld the Federal Energy Regulatory
Commission’s authorization of Freeport LNG’s terminal modifications for export operations. The
court held that Sierra Club and Galveston Baykeeper had standing and that their NEPA claims were
not moot, but concluded that FERC’s analysis of the projects’ indirect and cumulative environmental
effects was not arbitrary or capricious. The court distinguished environmental effects attributable to
the export authorization, which were to be challenged in a separate proceeding concerning the
Department of Energy.
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DISPOSITION other

PROCEDURAL POSTURE Petition for review of orders of the Federal Energy Regulatory
Commission authorizing Freeport LNG Development, L.P. to modify
and expand its Texas liquefied natural gas terminal to support export
operations.

STANDARD OF REVIEW The court reviewed FERC's NEPA analysis to determine whether the
agency adequately considered and disclosed environmental impacts
and whether its decision was arbitrary or capricious. The court applied
deferential review and declined to flyspeck the analysis for minor
deficiencies. Objections not raised before FERC on rehearing were
jurisdictionally barred under 15 U.S.C. § 717r(b).
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QUESTIONS PRESENTED

1. Whether Sierra Club and Galveston Baykeeper had associational standing to challenge FERC's NEPA
review and authorization of the Freeport Projects.

2. Whether the petition for review was moot because the Department of Energy later conducted additional
environmental analyses in connection with its separate export authorization.

3. Whether FERC's NEPA analysis adequately addressed reasonably foreseeable indirect environmental
effects, including effects associated with induced domestic natural gas production and increased coal
use.

4. Whether FERC adequately analyzed the cumulative environmental effects of the Freeport Projects
together with other LNG export projects nationwide.

5. Whether the court had jurisdiction to consider petitioners' argument that FERC should have quantified
emissions in tons per year rather than pounds per megawatt-hour when that objection was not presented
to FERC on rehearing.

HOLDINGS

1. The Associations had standing because at least one Sierra Club member alleged a concrete aesthetic and
recreational injury from noise and construction near the Freeport facility, the injury was connected to
FERC's challenged authorization and NEPA review, and the remaining associational-standing
requirements were satisfied.

2. The petition was not moot merely because the Department of Energy later conducted additional
environmental analyses.

3. FERC did not act arbitrarily or capriciously by declining to analyze asserted increases in domestic
natural gas production, higher domestic gas prices, increased coal use, and related emissions as indirect
effects of the Freeport Projects.

4. FERC did not act arbitrarily or capriciously by limiting its cumulative-impact analysis to Brazoria
County rather than conducting a nationwide analysis of other LNG export projects.

5. The court lacked jurisdiction to consider petitioners' argument that FERC should have quantified
emissions in tons per year rather than pounds per megawatt-hour because petitioners did not raise that



objection before FERC on rehearing.

KEY QUOTATIONS

“We hold that the Associations have standing to press their challenges to the Commission’s orders and that
their case is not moot, but we deny the petition for review on the merits.” (at 2-3)

“As we have held before, we hold again: it is sufficient for standing purposes that the “aesthetic injury
follows from an inadequate [Environmental Impact Statement] whether or not the inadequacy concerns the
same environmental issue that causes their injury.”” (at 10-11)

“Our job is “simply to ensure that the agency has adequately considered and disclosed the environmental
impact of its actions and that its decision is not arbitrary or capricious.”” (at 15-16)

“Because the “tons per year vs. pounds per megawatt-hour” argument was not raised before the
Commission, it cannot be considered here.” (at 24)

FACTUAL BACKGROUND

Freeport LNG operated a liquefied natural gas terminal on Quintana Island in Brazoria County, Texas, initially
authorized for importing natural gas. After market conditions shifted, Freeport sought FERC authorization to
modify the terminal and construct additional liquefaction facilities to support exports. FERC prepared a
consolidated environmental impact statement under NEPA and concluded that the projects' adverse
environmental effects would be mostly temporary and short-term if mitigation conditions were followed.
Petitioners challenged FERC's treatment of induced domestic gas production, nationwide cumulative effects, and
emissions calculations.

PROCEDURAL HISTORY

FERC issued a Final Environmental Impact Statement and conditionally authorized the Freeport Projects after
conducting environmental review under NEPA. Sierra Club and Galveston Baykeeper intervened, sought
rehearing, and challenged FERC's denial of rehearing in the D.C. Circuit. The Department of Energy separately
issued an order authorizing exports, and the petitioners separately challenged that order. The court held that
petitioners had standing and that the FERC challenge was not moot, but denied the petition on the merits and
dismissed one unpreserved argument for lack of jurisdiction.
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