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SUMMARY

The Washington Supreme Court held that double jeopardy did not bar retrial of the defendants for
second degree intentional murder after their second degree felony murder convictions were vacated.
The convictions had been reversed because assault could not serve as the predicate felony under the
applicable felony murder statute, rather than for insufficient evidence. The court also held that the
juries’ general verdicts and failure to receive instructions on the intentional murder alternative did not
constitute an express or implied acquittal of that alternative.
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QUESTIONS PRESENTED

1. Whether reversal and vacation of the defendants' second degree felony-murder convictions because
assault was not a legally valid predicate felony constituted reversal for insufficient evidence or instead
trial error permitting retrial.

2. Whether the defendants were impliedly acquitted of second degree intentional murder when their juries
were instructed only on the felony-murder alternative and returned general verdicts.

3. Whether jeopardy terminated when the juries were discharged without returning express verdicts on the
intentional-murder alternative and without the defendants' consent.

4. Whether the State could retry the defendants for second degree murder under the intentional-murder
alternative.

HOLDINGS

1. The convictions were reversed because the State proceeded under an invalid legal theory or nonexistent
crime, not because the evidence was insufficient. Retrial therefore was not barred by double jeopardy.

2. The defendants were not impliedly acquitted of second degree intentional murder because the juries
were not instructed on that alternative and therefore had no opportunity to resolve the defendants' factual
guilt or innocence on it.

3. The discharge of the juries without an express verdict on the intentional-murder alternative did not
terminate jeopardy because the defendants were tried for one offense, second degree murder, and
received a valid general verdict on that offense under the alternative-means doctrine.

4. The State may retry the defendants for second degree murder under the intentional-murder alternative.
The defendants' continuing jeopardy on the single offense of second degree murder encompasses any
valid alternative means of committing that offense.

KEY QUOTATIONS

“Applying well-established principles applicable to alternative means offenses, we hold the State’s failure to
submit a jury instruction on intentional murder has no effect on its ability to retry the defendants for that
charge.” (at 783)

“The State’s failure to instruct the jury on the intentional murder alternative is of no consequence for double
jeopardy purposes.” (at 810)

FACTUAL BACKGROUND

Oliver Wright shot Aisa Cameron at close range during a drug transaction after an argument. Dennis Bryant shot
Derek Burfect and Jacque Burns in a parking lot following the Seafair parade; Burns died. In both cases, the
State charged second degree murder under intentional-murder and assault-based felony-murder alternatives, but
the juries received instructions only on the felony-murder alternative and returned general guilty verdicts.



PROCEDURAL HISTORY

The defendants were charged with one count of second degree murder under alternative theories of intentional
murder and felony murder predicated on assault. Their juries were instructed only on felony murder and returned
general guilty verdicts. After the Washington Supreme Court's decisions in Andress and Hinton invalidated
assault-based second degree felony murder, the convictions were vacated. The trial courts dismissed the State's
proposed retrial charges for intentional murder, but the Court of Appeals reversed; the Supreme Court affirmed
that decision.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The Court of Appeals' decisions remanding the cases for retrial were affirmed.
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