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SUMMARY

The Ninth Court of Appeals of Texas affirmed the denial of Mark Thuesen’s motion to dismiss under
the Texas Citizens’ Participation Act. The court held that a motion for sanctions under Texas Rule of
Civil Procedure 13 and Texas Civil Practice and Remedies Code chapter 10 is not a “legal action”
under the TCPA. Because the sanctions motion did not fall within the TCPA, the court did not address

Thuesen’s remaining issues.
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QUESTIONS PRESENTED
1. Whether the appeal was moot after Scott omitted or abandoned his motion for sanctions.

2. Whether a motion for sanctions under Texas Rule of Civil Procedure 13 or Texas Civil Practice and

Remedies Code chapter 10 is a 'legal action' subject to dismissal under the TCPA.

3. Whether the remaining TCPA issues concerning timeliness, protected activity, prima facie evidence, and

affirmative defenses required consideration.

HOLDINGS

1. The appeal was not moot because a TCPA motion to dismiss survives the opposing party's abandonment
or dismissal of the challenged motion and may still support dismissal with prejudice, recovery of costs
and attorney's fees, and sanctions.

2. A motion for sanctions under Texas Rule of Civil Procedure 13 or Texas Civil Practice and Remedies

Code chapter 10 is not a 'legal action' under the TCPA.

3. The court did not reach the issues concerning timeliness, protected activity, prima facie evidence, or
affirmative defenses because the sanctions motion was not a TCPA legal action.

KEY QUOTATIONS

“We hold that Scott’s Motion for Sanctions pursuant to Texas Rule of Civil Procedure 13 and Civil Practice
and Remedies Code chapter 10 is not a “legal action” pursuant to the TCPA.” (19)

“The court alone holds the right to sanction under Rule 13 or chapter 10; because sanctions do not implicate
a legal right a party asserts or enforces, in this context it does not add a claim for relief when a party requests
the trial court to sanction the other party under chapter 10 or Rule 13.” (12-13)

FACTUAL BACKGROUND

Thuesen alleged that Scott assisted Breanna Ward in retaining their child during periods when Thuesen was
entitled to possession under a possession order. Scott answered with a general denial and sought sanctions,
alleging that Thuesen's petition was frivolous, groundless, harassing, and unsupported by law or fact. Thuesen
characterized the sanctions motion as a TCPA legal action responsive to his rights of free speech and petition and

moved to dismiss it.

PROCEDURAL HISTORY

Thuesen sued Scott for interference with his possessory interest in a child. Scott answered and moved for
sanctions under Texas Rule of Civil Procedure 13 and Texas Civil Practice and Remedies Code chapter 10.
Thuesen filed a TCPA motion to dismiss Scott's sanctions motion, but the trial court concluded that the sanctions
motion was not a TCPA-defined legal action and denied dismissal. Scott later filed an amended answer omitting
the sanctions motion, and the court of appeals held that the appeal remained justiciable because Thuesen's TCPA
motion could support dismissal with prejudice, fees, and sanctions.
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