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SUMMARY

The United States District Court for the District of Utah grants in part the plaintiffs’ motion for
conditional certification of an FLSA collective action against Dava Marketing, LLC. The court
approves a collective consisting of current and former hourly employees who performed specified
video, design, and social-media duties and worked more than 40 hours in a workweek during the
applicable limitations period. The court also addresses notice methods, disclosure of potential
collective members’ contact information, the opt-in period, reminder notices, and revisions to the
consent and notice forms.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiffs moved for conditional certification of an FLSA collective
action and approval of a notice process. Defendants did not oppose
conditional certification but opposed the proposed collective definition
and several notice provisions.

STANDARD OF REVIEW At the notice stage of an FLSA collective action, the court applies a
lenient standard requiring substantial allegations that putative
collective members were victims of a single decision, policy, or plan.
After discovery, a stricter similarly-situated analysis applies.



PRECEDENTIAL VALUE unpublished district court memorandum decision; persuasive authority
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QUESTIONS PRESENTED

1. Whether plaintiffs made the substantial allegations necessary for conditional certification of an FLSA
collective action at the notice stage.

2. What employee group should be included in the conditionally certified FLSA collective.

3. What methods, information disclosures, opt-in period, reminder notices, and consent-form language
were appropriate for notifying potential collective members.

HOLDINGS

1. Conditional certification was appropriate because plaintiffs substantially alleged that Dava employees
were similarly situated victims of common overtime policies and practices.

2. The collective includes all current and former employees paid by Dava on an hourly basis to sell, design,
and edit videos and manage online and social-media content in the United States during the applicable
limitations period who worked more than forty hours in any workweek.

3. Mail, email, and text-message notice may be used, but any text-message content must first be submitted
to and approved by the court; the request for a case-specific website was denied without prejudice.

4. Dava must provide names, last known mailing addresses, last known telephone numbers, last known
personal email addresses, and employment dates and locations for potential collective members within
fourteen days; birth dates and Social Security numbers need not be disclosed.

5. A ninety-day opt-in period was reasonable.

6. Plaintiffs may not send a reminder notice to potential collective members who have not opted in after
forty-five days.

7. The consent form may designate the original plaintiffs as representative plaintiffs authorized to make
litigation decisions for opt-in employees, but it must refer to the plural named plaintiffs. The notice must
also remove language urging recipients to return forms promptly and language directing potential
retaliation claimants to plaintiffs' counsel.



KEY QUOTATIONS

“At this stage in this case, the court must only make an initial determination, so even a finding that Plaintiffs
substantially allege “that the putative class members were together the victims of a single decision, policy, or
plan” is sufficient to warrant conditional certification and notice.” (Discussion I)

“Not every hourly Dava employee can qualify as a collective member with a potential claim for overtime
violations, only those employees that worked more than forty hours in one week and were not paid according
to FLSA requirements.” (Discussion II)

FACTUAL BACKGROUND

Plaintiffs were former Dava Marketing employees who performed video editing, design, content creation, and
online and social-media work. They alleged that Dava's tight project deadlines routinely caused employees to
work more than forty hours per week, while Dava failed to pay time-and-a-half overtime compensation, altered
time records, banked overtime, or paid straight time. Plaintiffs also alleged that Dava improperly classified some
workers as independent contractors to avoid FLSA obligations.

PROCEDURAL HISTORY

Plaintiffs filed an FLSA overtime action alleging that Dava required employees to work more than forty hours
per week without lawful overtime compensation, altered time records, banked overtime, paid straight time for
overtime, and misclassified workers as independent contractors. After filing an amended complaint, plaintiffs
moved for conditional certification. The district court granted the motion in part, approved conditional
certification with a modified collective definition, and imposed revisions and limitations on the notice process.
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