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SUMMARY

The New York Appellate Division, Second Department dismissed an appeal by defendants Kevin
Mullins and Salvatore Zavarella from an order disqualifying counsel for another defendant, SpineCare
Long Island, PLLC. The court held that the appellants were not aggrieved by the disqualification order
and that adverse findings and conclusions not granting or denying relief were not independently
appealable.
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QUESTIONS PRESENTED

1. Whether Mullins and Zavarella were aggrieved and therefore entitled to appeal an order disqualifying
counsel for another defendant.

2. Whether adverse language, reasoning, or findings of fact in the order were independently appealable.

HOLDINGS

1. Mullins and Zavarella were not aggrieved within the meaning of CPLR 5511 because the plaintiffs did
not seek, and the order did not grant, any relief against them.

2. The remaining contentions were not properly before the court because adverse language or reasoning
does not establish appellate standing, and findings of fact and conclusions of law that do not grant or
deny relief are not independently appealable.

KEY QUOTATIONS

“A person is aggrieved within the meaning of CPLR 5511 "when he or she asks for relief but that relief is
denied in whole or in part" or "when someone asks for relief against him or her, which the person opposes,
and the relief is granted in whole or in part"” ([*1])

“The mere fact that an order "contains language or reasoning that a party deems adverse to its interests does
not furnish a basis for standing to take an appeal"” ([*2])

FACTUAL BACKGROUND

The plaintiffs sued, among others, Kevin Mullins, Salvatore Zavarella, and SpineCare Long Island, PLLC,
asserting breach-of-contract and breach-of-fiduciary-duty claims. They sought to disqualify Ruskin Moscou
Faltischeck, P.C., from representing SpineCare because the firm concurrently represented SpineCare, Mullins,
and Zavarella. Supreme Court granted the disqualification motion as to SpineCare's counsel, although the order
did not grant relief against Mullins or Zavarella.

PROCEDURAL HISTORY

The plaintiffs commenced an action asserting, among other claims, breach of contract and breach of fiduciary
duty, individually and derivatively on behalf of SpineCare Long Island, PLLC. They moved to disqualify Ruskin
Moscou Faltischeck, P.C., as SpineCare's counsel because the firm concurrently represented SpineCare, Mullins,
and Zavarella. Supreme Court, Suffolk County, granted that branch of the motion and made findings of fact.
Mullins and Zavarella appealed, and the Appellate Division dismissed the appeal because they were not
aggrieved by relief directed only at another defendant.
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