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SUMMARY

The Delaware Supreme Court affirmed Destiny K. Kirby’s Superior Court conviction and sentence for
third-offense driving under the influence of alcohol. Applying Supreme Court Rule 26(c), the Court
concluded that counsel had conscientiously reviewed the record and that the appeal was wholly
without merit and presented no arguably appealable issue.
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PROCEDURAL POSTURE Direct appeal from a Superior Court judgment of conviction and
sentence; appellate counsel filed a motion to withdraw under Delaware
Supreme Court Rule 26(c).
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claims and independently review the record to determine whether the
appeal is wholly devoid of at least arguably appealable issues.
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QUESTIONS PRESENTED

1. Whether appellate counsel satisfied the requirements of Delaware Supreme Court Rule 26(c) by
conscientiously examining the record and law before moving to withdraw.

2. Whether the record contained any arguably appealable issue requiring adversary presentation or other
appellate relief.

HOLDINGS

1. Counsel satisfied Rule 26(c) because counsel made a conscientious effort to examine the record and the
law and properly determined that Kirby could not raise a meritorious claim on appeal.

2. Kirby's appeal was wholly without merit and devoid of any arguably appealable issue, so the Superior
Court's judgment was affirmed.

KEY QUOTATIONS

“When reviewing a motion to withdraw and an accompanying brief under Rule 26(c), this Court must: (i) be
satisfied that defense counsel has made a conscientious examination of the record and the law for arguable
claims; and (ii) conduct its own review of the record and determine whether the appeal is so totally devoid of
at least arguably appealable issues that it can be decided without an adversary presentation.” (at 2)

“This Court has reviewed the record carefully and has concluded that Kirby’s appeal is wholly without merit
and devoid of any arguably appealable issue.” (at 2)

FACTUAL BACKGROUND

In July 2025, a Superior Court jury found Destiny K. Kirby guilty of driving under the influence of alcohol, third
offense. The Superior Court imposed a two-year Level V sentence, suspended after nine months for one year of
Level III probation under TASC supervision. On appeal, counsel concluded after reviewing the record that no
arguably appealable issues existed, and Kirby did not submit additional points for consideration.

PROCEDURAL HISTORY

A Superior Court jury found Kirby guilty of driving under the influence of alcohol, third offense, in July 2025.
The Superior Court sentenced her to two years of Level V incarceration, suspended after nine months for one
year of Level III probation under TASC supervision. On direct appeal, counsel filed a Rule 26(c) brief and
motion to withdraw, Kirby identified no additional issues, and the State moved to affirm.

DISPOSITION

affirmed
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