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SUMMARY

The First Circuit considers consolidated appeals arising from a dispute between siblings concerning
Boost Web SEO, Inc., including claims for defamation and conversion. The court vacates in part and
affirms in part, holding that an email accusing Wayne Orkin of fraudulent criminal activity was
defamatory per se and remanding for findings regarding truth, fault, and damages. The court also
addresses the conversion of Boost Web funds and related procedural and contempt matters.
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QUESTIONS PRESENTED

1. Whether the district court erred in finding that Albert did not defame Orkin in her email to CardConnect.

2. Whether the district court erred in finding that Orkin converted Boost Web funds by using them for
personal expenses and by redirecting residuals.

3. Whether the district court erred in finding Orkin in contempt of court.

4. Whether the district court erred in issuing a permanent injunction against Orkin's prosecution of the
Florida state court action.

HOLDINGS

1. Albert's email unambiguously imputed criminal fraud to Orkin, making it defamatory per se and
actionable without proof of economic damages.

2. The district court applied the wrong legal standard by requiring actual damage rather than potential
damage to reputation.

3. The district court's finding of truth was based on its erroneous interpretation of the email as merely
expressing an intention, so the case must be remanded for a determination of whether the imputation of
criminal fraud was substantially true.

4. The district court clearly erred in finding that Orkin had no right to take any of the money for himself as
compensation, because the parties' conduct established an implied-in-fact contract for compensation.

5. The district court did not clearly err in finding that Orkin lacked authority to sign the Redirection
Agreement and that the residuals belonged to Boost Web.

6. The contempt order must be vacated and remanded because it was based in part on conduct (pursuit of
the Florida action and some communications) that did not clearly and unambiguously violate the district
court's prior orders.

7. The district court abused its discretion by enjoining the Florida action because the issue of Boost Web's
ownership was not actually decided by the district court's prior order.

KEY QUOTATIONS

“This email unambiguously 'imputes to [Orkin] a criminal offense.' Restatement (Second) of Torts § 571
(A.L.I. 1977).” (at 17-18)

“These circumstances fairly raise the unrefuted inference that both parties understood and intended some
compensation be paid to Orkin. Of course, there is no documentation (other than apparently the W-2s)
spelling out any understanding that the money Orkin spent on non-Boost Web expenses was compensation.
But what else could it be?” (at 28-29)

“Even clerics who take a vow of poverty get more income than Orkin would under Albert's retrospective view
of their arrangement.” (at 29)



“Our role is to 'assess[] the precise state of the record and what the earlier federal order actually said,' not
what the district court's 'post hoc judgment' deemed it 'intended to say.'” (at 44)

FACTUAL BACKGROUND

Wayne Orkin operated a business from the Dominican Republic using a U.S. corporation, Boost Web SEO, Inc.,
formed in 2013 by his sister, Lisa Albert, in Florida. Orkin ran Boost Web's day-to-day operations and generated
all its business, while Albert was listed as the registered agent and officer/director. There were no written
agreements on compensation or profit-sharing. A 2014 Consent Agreement assigned residuals from CardConnect
to Boost Web. After a familial dispute in 2021, Albert terminated Orkin's access to Boost Web's bank account
and sent an email to CardConnect accusing Orkin of 'fraudulent activities.' Orkin then redirected residuals away
from Boost Web to a personal account. The district court found Orkin converted $403,827.91 in personal
expenses and $234,941.60 in redirected residuals. Orkin contacted CardConnect multiple times urging it not to
disburse funds to Boost Web, leading to a contempt finding. He also filed a Florida state court action seeking a
declaratory judgment that he owned Boost Web.

PROCEDURAL HISTORY

Plaintiffs (Wayne Orkin and his father, Arthur Orkin) filed a lawsuit in Massachusetts Superior Court against
defendants (Lisa Sue Albert and her son, Ian Albert) alleging state-law claims. The case was removed to the U.S.
District Court for the District of Massachusetts. Boost Web SEO, Inc. intervened and filed a crossclaim against
Orkin. After partial summary judgment, a bench trial was held on surviving claims: Orkin's defamation, breach
of fiduciary duty, breach of contract, unjust enrichment, and injunctive relief claims against Albert and her son,
and Boost Web's conversion crossclaim against Orkin. The district court ruled against Orkin on his claims and in
favor of Boost Web on its conversion crossclaim. Orkin appealed. While the appeal was pending, the district
court found Orkin in civil contempt for attempting to undermine its orders and issued a permanent injunction
against Orkin prosecuting a Florida state court action. Orkin appealed the contempt and injunction orders as
well. The First Circuit consolidated the appeals.

DISPOSITION

affirmed_in_part_reversed_in_part

REMAND INSTRUCTIONS

1. On defamation: Remand for the district court to consider whether Albert's imputation of criminal fraud to
Orkin was substantially true, and if not, to determine fault and damages. 2. On conversion (personal expenses):
Remand to determine how much Orkin was authorized to keep as compensation and whether any amount kept in
excess of that authority was converted under Florida law. 3. On contempt: Vacate and remand for the district
court to determine whether Orkin's remaining violations by themselves constitute contempt and whether to
amend its order of sanctions. 4. The district court may decide the question of Boost Web's ownership on remand.
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