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SUMMARY

**Key Legal Topics:** Federal Tort Claims Act (FTCA); discretionary function exception; intentional
tort exception; law enforcement proviso; sovereign immunity; prisoner civil rights. **Holdings:** The
Fifth Circuit held that the discretionary function exception barred the plaintiff's negligence claims
against the Bureau of Prisons regarding his transfer and placement in general population, as those
decisions involved judgment based on public policy. However, the court reversed dismissal of the
intentional tort claims (assault, battery, false arrest, abuse of process, intentional infliction of
emotional distress), ruling that under *Millbrook v. United States*, the law enforcement proviso
applies based on the officer's status as a law enforcement officer, not the nature of their activities, and
remanded for determination of whether the officers acted within the scope of employment.
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PROCEDURAL POSTURE Appeal from the United States District Court for the Eastern District of
Texas, USDC No. 1:14-CV-250. The district court granted the
Government's motion to dismiss under Rules 12(b)(1) and (b)(6).

STANDARD OF REVIEW De novo review of the district court's order granting motion to dismiss
under Rule 12(b)(1) for lack of subject matter jurisdiction. (citing
Spotts v. United States, 613 F.3d 559, 565 (5th Cir. 2010))
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PRACTICE AREAS

Federal Tort Claims Act Sovereign Immunity Prisoner Litigation

QUESTIONS PRESENTED

1. Whether the district court erred in applying the discretionary function exception to Dickson's negligence
claims.

2. Whether the district court erred in applying the law enforcement proviso to Dickson's intentional tort
claims.

HOLDINGS

1. The discretionary function exception applies to BOP decisions regarding transfers and classifications of
prisoners, and Dickson failed to allege any violation of a nondiscretionary duty, so the district court
properly dismissed the negligence claims for lack of subject matter jurisdiction.

2. Under Millbrook v. United States, 569 U.S. 50 (2013), the law enforcement proviso applies based on the
status of the officer as a law enforcement officer, not on whether they were engaged in investigative or
law enforcement activity. The district court erred in applying the outdated status-vs-activities distinction
from Cross v. United States. Therefore, the intentional tort claims are remanded for determination of
whether the officers were acting within the scope of their employment.

3. Dickson's IIED claim is not barred because the alleged conduct (encouraging suicide, disparaging
remarks) is not derivative of assault or false imprisonment, so the claim does not 'arise out of' an
excepted tort.

KEY QUOTATIONS

“We review de novo the district court’s order granting the Government’s motion to dismiss under Federal
Rule of Civil Procedure 12(b)(1) for lack of subject matter jurisdiction.” (at 3)

“First, courts must determine whether the challenged act involves an element of judgment or choice on the
part of the employee.” (at 4)

“We hold that the waiver effected by the law enforcement proviso extends to acts or omissions of law
enforcement officers that arise within the scope of their employment, regardless of whether the officers are
engaged in investigative or law enforcement activity.” (at 8)

FACTUAL BACKGROUND

Dickson, a former prisoner at USP Beaumont, alleged that BOP officials transferred him to the general
population despite his fears of violence due to his child pornography convictions. He was assaulted by another
inmate. After the assault, he was transferred to the SHU, where he alleged BOP denied him mental health
treatment, access to law library, and other necessities, encouraged him to commit suicide, destroyed legal
documents, poisoned his food, made disparaging remarks, and housed him without clothing. He attempted
suicide after his request for psychological services was ignored. He was then assaulted again by another inmate
in front of BOP staff who ignored it.



PROCEDURAL HISTORY

The district court dismissed Dickson's negligence and intentional tort claims for lack of subject matter
jurisdiction, holding that the discretionary function exception applied to negligence claims and the law
enforcement proviso did not apply to intentional tort claims.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

On remand, the district court must determine whether the BOP officials were acting within the scope of their
employment when committing the alleged intentional torts, as that is a threshold jurisdictional inquiry. The
district court must address the scope-of-employment question before considering any alternative motion under
Rule 12(b)(6).
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