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SUMMARY

The Supreme Court of Georgia held that borrowed servants may qualify as state employees under the
Georgia Tort Claims Act. Accordingly, the Act's waiver of sovereign immunity may apply to torts
committed by borrowed servants acting within the scope of their official duties on behalf of the state.
The court reversed the Court of Appeals and reinstated the trial court's denial of the Georgia Pines
Community Service Board's motion to dismiss.
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QUESTIONS PRESENTED

1. Whether borrowed servants qualify as state employees under OCGA § 50-21-22(7) of the Georgia Tort
Claims Act.

2. Whether the Act's waiver of sovereign immunity extends to torts committed by borrowed servants acting
within the scope of their official duties on behalf of the state.

HOLDINGS

1. Borrowed servants are included within the term "employee" for purposes of OCGA § 50-21-22(7) and
therefore qualify as state employees under the Georgia Tort Claims Act.

2. The Act contains a specific waiver of sovereign immunity for torts committed by borrowed servants
acting within the scope of their official duties on behalf of the state.

KEY QUOTATIONS

“Accordingly, we hold that encompassed within OCGA § 50-21-23(a)'s waiver of immunity for all "state
employees acting within the scope of their official duties" is a concomitant specific waiver of immunity for
torts committed by borrowed servants acting within the scope of their official duties on behalf of the state.”
(690 S.E.2d at 403)

“By electing not to include a separate definition of the term "employee" within the Tort Claims Act, we
conclude the General Assembly intended courts to apply the legal definition of that term as developed under
common law and our existing jurisprudence.” (690 S.E.2d at 403)

FACTUAL BACKGROUND

George Summerlin was an 18-year-old patient at Georgia Pines, a residential facility operated by the Georgia
Pines Community Service Board for individuals with mental illness, mental retardation, and addiction. His
mother alleged that Carlos Hernandez and Charles Whiddon, health care workers supplied through an outside
staffing company, negligently cared for him and caused his death. She further alleged that the workers were
employees of the Board, making the Board liable for their negligence.

PROCEDURAL HISTORY

Summerlin filed a wrongful-death action alleging that health care workers at Georgia Pines negligently cared for
her son and that the workers were employees of the Board. The Board moved to dismiss, asserting that the
Georgia Tort Claims Act waived immunity only for acts of state employees and that the workers were borrowed
servants rather than state employees. The trial court denied the motion, but the Court of Appeals reversed,
holding that borrowed servants are not state employees under the Act. The Supreme Court reversed the Court of
Appeals.

DISPOSITION



reversed
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