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SUMMARY

The Supreme Court of Pennsylvania answered a certified question concerning how insurers must
calculate the usual and customary charge for medical products not listed on the Medicare fee schedule
under the Motor Vehicle Financial Responsibility Law. The Court held that 31 Pa. Code § 69.43(c)
permits, but does not require, insurers to use the provider's billed amount or data collected by
Medicare carriers or intermediaries, provided the calculation otherwise complies with applicable law
and regulations.
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PROCEDURAL POSTURE The Supreme Court of Pennsylvania answered a certified question of
Pennsylvania law from the United States Court of Appeals for the
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QUESTIONS PRESENTED

1. Whether an insurer may use methods not specifically identified in the Pennsylvania Motor Vehicle
Financial Responsibility Law or 31 Pa. Code § 69.43(c) to calculate the usual and customary charge for
medical devices and services not listed on the Medicare fee schedule.

HOLDINGS

1. Section 69.43(c) permits, but does not require, an insurer to calculate reimbursement using the provider's
requested payment amount or data collected by Medicare carriers or intermediaries. An insurer may use
other methods consistent with the MVFRL and the regulatory definition of a usual and customary
charge.

KEY QUOTATIONS

“After careful review, we hold that it permits, but does not require, insurers to do so.” ([J-19-2016] - 2)

“In light of the foregoing, and in answer to the question submitted, we hold that Section 69.43(c) permits, but
does not require, that reimbursements be calculated predicated on the provider’s bill for services or the data
collected by the carrier.” ([J-19-2016] - 13)

FACTUAL BACKGROUND

From 2010 to 2012, Freedom supplied electrical muscle stimulators and portable whirlpools to automobile-
accident victims insured by State Farm. The products had no federally determined Medicare fee, and Freedom
sought reimbursement based on charges substantially marked up from its purchase prices. State Farm
independently researched prices charged by other providers and paid 80 percent of its calculated usual and
customary charges rather than 80 percent of Freedom's billed amounts.

PROCEDURAL HISTORY

Freedom filed a class action in the Philadelphia County Court of Common Pleas challenging State Farm's
calculation of reimbursement for medical products not listed on the Medicare fee schedule. State Farm removed
the action to the Eastern District of Pennsylvania, which granted State Farm summary judgment. On appeal, the
Third Circuit certified a question of Pennsylvania statutory and regulatory interpretation to the Pennsylvania
Supreme Court.

DISPOSITION

other



REMAND INSTRUCTIONS

The certified question was answered, and jurisdiction was relinquished. No remand instructions were issued.
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