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SUMMARY

The Supreme Court of Washington held that warrantless arrests of nude dancers under Seattle
Municipal Code 6.270.100 did not violate the First or Fourth Amendments as a matter of law. It also
held that claims under 42 U.S.C. § 1983 cannot be based on violations of the Washington Constitution
or state law. The court nevertheless remanded for a new trial because the jury instruction improperly
permitted a finding of probable cause without considering whether the dancers' expressive conduct
was obscene and therefore unprotected.
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QUESTIONS PRESENTED

1. Whether the warrantless arrests of nude dancers for alleged violations of Seattle Municipal Code
6.270.100 deprived them of rights under the First, Fourth, or Fourteenth Amendments.

2. Whether a plaintiff may recover under 42 U.S.C. § 1983 for violations of the Washington Constitution or
Washington law.

3. Whether officers had probable cause to arrest under Seattle Municipal Code 6.270.100 without
determining whether the dancers' expressive conduct was obscene and therefore outside the ordinance's
protected-expression exception.

4. Whether the trial court's jury instruction concerning probable cause and obscenity was erroneous and
prejudicial.

5. Whether the individual officers were entitled to qualified immunity.

HOLDINGS

1. The Constitution did not require warrants for these arrests. Nude dancing receives only minimal First
Amendment protection, and the asserted right to a warrant before an arrest of this type was not
established by prior federal or Washington authority.

2. A claim under 42 U.S.C. § 1983 requires deprivation of rights secured by the United States Constitution
or federal law; violations of the Washington Constitution or Washington law alone do not support a §
1983 claim.

3. When expressive conduct is involved, probable cause to arrest under Seattle Municipal Code 6.270.100
requires facts sufficient for a reasonable person to believe that the conduct was obscene and therefore
unprotected under section 6.270.100(C). The jury instruction that allowed the jury to find probable cause
for a conduct arrest without considering obscenity incorrectly stated the law and was prejudicial.

4. The individual officers were entitled to qualified immunity because, at the time of the arrests, the
asserted constitutional right to perform nude dancing without fear of warrantless arrest was not clearly
established.

KEY QUOTATIONS

“Since SMC 6.270.100(C) says that "[t]his chapter shall not be construed to prohibit protected expression,"
before officers may make arrests for violation of the standards of conduct in SMC 6.270.100(A), the arresting
officers or a judicial officer must make a determination, where expressive conduct is involved, that the
expressive conduct is obscene as defined in SMC 6.270.100(D).” (27 P.3d at 1168-69)

“The instruction incorrectly states the law because an officer making an arrest for conduct must consider
obscenity if the conduct is expressive, as was the case here, and because a jury determining whether an officer



had probable cause to make the arrests here must consider whether a reasonable person would believe that
the expressive conduct was obscene.” (27 P.3d at 1170-71)

“Because we find that a jury instruction was erroneous and misleading, and that the error was prejudicial to
respondents, we reverse the trial court's judgment of dismissal and remand this case for a new trial consistent
with this opinion.” (27 P.3d at 1171)

FACTUAL BACKGROUND

Two undercover Seattle police officers entered an adult nightclub to investigate alleged violations of Seattle's
standards-of-conduct ordinance. After observing and recording the dancers' activities, officers returned and
arrested thirteen dancers, including Brandy Kidder and Esmeralda Silva, and the club manager Nick Furfaro,
without warrants. One dancer was acquitted and charges against the others were dismissed; the respondents then
sued the City and individual officers under federal civil-rights theories. The officers treated the observed activity
as conduct violations and did not determine whether the dancers' expressive conduct was obscene or protected
under the ordinance's exception for protected expression.

PROCEDURAL HISTORY

Seattle police arrested nude dancers and a club manager without warrants for alleged violations of Seattle
Municipal Code 6.270.100. The trial court granted summary judgment on several issues, the jury found probable
cause, and judgment was entered for the City; the trial court later denied judgment as a matter of law or a new
trial. The Court of Appeals reversed and remanded for a new trial, holding that the arrests required warrants,
while affirming dismissal of claims against individual officers. The Supreme Court of Washington affirmed the
Court of Appeals' judgment but rejected its warrant-based reasoning, reversed the trial court's dismissal, and
remanded for a new trial because of an erroneous jury instruction.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for a new trial on the respondents' § 1983 damages claim against the City. The jury must determine
probable cause with the entire ordinance, including the protected-expression exception, given effect and must
consider whether a reasonable person would believe the expressive conduct was obscene. The fourth special-
verdict question concerning an unreasonable arrest procedure, and questions arising from it, may not be retried.
The trial court may not reopen issues concerning injunctive or declaratory relief or other issues specified as
closed by the opinion.
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