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SUMMARY

The New Mexico Supreme Court held that NMSA 1978, Section 66-8-109(B), requires law

enforcement to advise a DWI arrestee of the right to arrange an independent chemical test and provide

the means to contact a qualified person. The statute does not require officers to meaningfully assist in

arranging or obtaining the test, although they may not hinder or interfere with the arrestee’s efforts.

The Court reversed the Court of Appeals and affirmed the defendant’s DWT and speeding convictions.
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The State petitioned for certiorari review of a divided New Mexico
Court of Appeals decision reversing Defendant's DWI conviction
based on an alleged denial of his statutory right to arrange an

independent chemical test.
Statutory interpretation is a question of law reviewed de novo.
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QUESTIONS PRESENTED

1. Whether NMSA 1978, Section 66-8-109(B), requires law enforcement to do more than advise a DWI
arrestee of the right to arrange an independent chemical test and provide the means to contact a qualified

tester.

2. Whether the officer denied Chakerian a reasonable opportunity to arrange an independent chemical test

by providing access to a telephone and telephone directory without further assistance.

3. Whether the State could be sanctioned for failing to provide a meaningful opportunity to obtain an

independent chemical test.

HOLDINGS

1. Section 66-8-109(B) requires law enforcement to advise a DWT arrestee of the right to arrange for a
qualified person of the arrestee's choosing to perform an additional chemical test and to provide the
means to arrange that test, but it does not require law enforcement to meaningfully cooperate in or

facilitate the actual procurement of the test.

2. Chakerian was afforded a reasonable opportunity to arrange an independent chemical test because the
officer provided access to a telephone, telephone directory, and pen, did not obstruct calls, and allowed

approximately fifteen minutes for Chakerian to seek the test.

3. The Court did not decide what sanction would apply to a denial of the statutory right because it
concluded that Chakerian's right was not denied.

KEY QUOTATIONS

“This section does not, however, confer any additional obligation on law enforcement to facilitate the arrestee

in actually arranging for the test.” ( 2)

“At a minimum, the arrestee must be provided with the means to contact a person of the arrestee’s choosing in

order to arrange for a chemical test.” (9 22)

“Police may not unnecessarily hinder or interfere with an arrestee’s attempt to exercise the right to an
additional test.” (9 24)

FACTUAL BACKGROUND

An Albuquerque police officer arrested Stefan Chakerian for DWT after stopping him for speeding and detecting
alcohol. After an initial Intoxilyzer malfunction, the officer obtained two breath samples showing concentrations
of .12 and .11. At the metropolitan detention center, Chakerian requested an additional chemical test, and the
officer provided a telephone, telephone directory, and pen for approximately fifteen to twenty minutes.
Chakerian did not make a call and ultimately said he was finished using the materials.
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After Defendant was arrested for DWI and received a breath test, he requested an additional chemical test. The
metropolitan court denied his motion to suppress the breath card and convicted him of DWI and speeding. The
district court affirmed, concluding that Defendant had not shown prejudice. The Court of Appeals reversed and
remanded for determination of sanctions, holding that law enforcement had to meaningfully cooperate with
Defendant's efforts to arrange an independent test. The New Mexico Supreme Court granted certiorari, reversed
the Court of Appeals, affirmed the convictions, and remanded to the metropolitan court for further proceedings

consistent with its opinion.
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REMAND INSTRUCTIONS

The Court remanded to the metropolitan court for further proceedings in accordance with the opinion after

reversing the Court of Appeals and affirming the metropolitan court convictions.
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