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SUMMARY

The Supreme Court of North Dakota affirmed the criminal judgments and restitution order against

Laurie Marie Keener and Asa Kim Keener. The court held that the record was inadequate to review

their ineffective-assistance claims on direct appeal, admission of deposition testimony did not

constitute obvious error, the defendants waived a preliminary hearing on the amended felony charge,

and the restitution order was not an abuse of discretion.
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Direct appeals from criminal judgments entered after jury convictions
for two counts of criminal conspiracy and from an amended judgment

ordering Laurie Keener to pay restitution.

Ineffective-assistance claims raised on direct appeal are reviewed to
determine whether counsel was plainly defective; unpreserved trial
errors, including evidentiary and confrontation claims, are reviewed
for obvious error under N.D.R.Crim.P. 52(b); restitution decisions are
reviewed for abuse of discretion or whether the district court acted
within the limits of N.D.C.C. § 12.1-32-08.
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QUESTIONS PRESENTED

1. Whether the record on direct appeal was sufficient to review the Keeners' ineffective-assistance claims

based on alleged conflicts of interest from joint representation.

2. Whether the district court committed obvious error by admitting Florence Whisker's videotaped

deposition testimony.

3. Whether admission of Marvin Whisker's deposition testimony violated Laurie Keener's confrontation
rights or N.D.R.Crim.P. 15(f).

4. Whether the Keeners waived their right to a preliminary hearing on the amended class B felony charge.

5. Whether the district court abused its discretion by ordering Laurie Keener to pay $109,921.03 in

restitution.

HOLDINGS

1. A defendant who did not object to joint representation must show an actual conflict of interest that
adversely affected counsel's performance, but the record on direct appeal was inadequate to decide the
Keeners' claims.

v

2. The admission of Florence Whisker's videotaped deposition was not obvious error affecting the Keeners

substantial rights.

3. The district court did not commit obvious error by admitting Marvin Whisker's deposition testimony;
Laurie Keener's attorney's presence and cross-examination at the deposition and her prior opportunity to
question him at the preliminary hearing were sufficient under the circumstances to defeat a showing of

prejudicial error.

4. The Keeners waived their right to a preliminary hearing on the amended class B felony charge by

pleading not guilty without objecting to the amended information or requesting a preliminary hearing.

5. The district court did not abuse its discretion by ordering Laurie Keener to pay $109,921.03 in

restitution.

KEY QUOTATIONS

“We conclude a court's failure to advise co-defendants of the dangers of joint representation, as now required
by N.D.R.Crim.P. 44(b)(2), does not, by itself, require reversal; rather there also must be a denial of the Sixth
Amendment right the rule was designed to protect.” (12)

“We conclude the Keeners waived their right to a preliminary hearing on the amended charge by pleading not
guilty to the amended information, and were tried for a class B felony for conspiracy to exploit a vulnerable
adult.” (Y26)



FACTUAL BACKGROUND

Laurie and Asa Keener were accused of conspiring to take money from Laurie's elderly parents, Marvin and
Florence Whisker. The defendants initially shared counsel, and depositions of the Whiskers were taken after the
preliminary hearing; at trial, the court found both witnesses unavailable because of physical or mental illness or
infirmity and admitted their deposition testimony. The State amended the information to charge conspiracy to
exploit a vulnerable adult as a class B felony, and the Keeners pleaded not guilty without objecting or requesting

a new preliminary hearing. After conviction, the court ordered Laurie Keener to pay $109,921.03 in restitution.

PROCEDURAL HISTORY

Laurie and Asa Keener were charged with conspiracy to exploit a vulnerable adult and conspiracy to commit
theft of property. After a preliminary hearing, the court found probable cause for a class C felony on the
exploitation charge, but the State later amended the information to charge that offense as a class B felony. The
Keeners pleaded not guilty to the amended information without objecting or requesting another preliminary
hearing, were convicted by a jury, and received judgments that were later amended to include $109,921.03 in

restitution. The Supreme Court of North Dakota affirmed.
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