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SUMMARY

The Vermont Supreme Court held that the petitioner was entitled to post-conviction relief overturning
his probation revocation. The court concluded that a probationer has due process rights during the
disposition phase of a probation-revocation proceeding, including the opportunity to contest
revocation and present mitigating evidence. It further held that any waiver of those rights and of the
right to appeal must be knowing, voluntary, and intelligent, and remanded for a new revocation
determination and sentencing hearing if necessary.
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QUESTIONS PRESENTED

1. Whether due process and Vermont Rule of Criminal Procedure 32.1 require a probationer to receive an
opportunity to contest whether probation should be revoked after a violation has been found.

2. Whether a waiver of the right to contest revocation, present mitigation, accept a sentence, and appeal
was knowing, voluntary, and intelligent when it was communicated only by counsel and the defendant
was not personally addressed.

3. Whether the trial court had statutory authority under 28 V.S.A. § 304 to revoke probation and impose a
different sentence from the original sentence.

HOLDINGS

1. A probationer's due process and rule-based procedural rights continue through the revocation decision;
after a violation is found, the probationer must have an opportunity to contest revocation and present
mitigating arguments or evidence concerning whether revocation is warranted.

2. A waiver of the right to contest revocation and present mitigation must be knowing, voluntary, and
intelligent. The record did not establish such a waiver where counsel reported an agreement after a brief
recess, the defendant was not personally addressed, and the defendant never spoke.

3. After a probation violation is established, 28 V.S.A. § 304 does not authorize the court to revoke
probation and impose an entirely different sentence from the sentence originally imposed. The court may
select only the statutory options authorized by the Legislature.

KEY QUOTATIONS

“Where such discretion [with respect to revocation] exists, however, the parolee or probationer is entitled to
an opportunity to show not only that he did not violate the conditions, but also that there was a justifiable
excuse for any violation or that revocation is not the appropriate disposition.” (203 Vt. at 425)

“The options do not include the one attempted to be exercised here, revocation of probation and imposition of
a different sentence from that imposed originally.” (203 Vt. at 435)

FACTUAL BACKGROUND

Jankowski pleaded guilty to sexual assault on a child and received a partially suspended five-to-twenty-year
sentence and probation. After a contested evidentiary hearing, the trial court found that he violated a probation
condition but did not immediately determine whether probation should be revoked. At a later hearing, counsel
reported an agreement to revoke probation, impose a new four-to-twenty-year sentence, credit time served, and
waive appellate challenges, although Jankowski was not personally addressed and did not speak.

PROCEDURAL HISTORY



Jankowski pleaded guilty to sexual assault on a child in 2010 and received a five-to-twenty-year sentence,
suspended except for three years to serve, plus probation. After a contested violation-of-probation merits
hearing, the trial court found a violation and later accepted an agreement presented by counsel that revoked
probation, imposed a new four-to-twenty-year sentence, credited time served, and purportedly waived appellate
rights. The PCR court granted summary judgment to the State, concluding that the merits hearing satisfied
Jankowski's rights. The Vermont Supreme Court reversed and remanded.

DISPOSITION
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REMAND INSTRUCTIONS

Grant post-conviction relief overturning the probation revocation. Conduct a new determination of whether
probation should be revoked, and conduct a new sentencing hearing if probation is revoked.
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