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SUMMARY

The Arkansas Supreme Court affirmed the denial of attorneys’ fees to David Harris after he prevailed
in an earlier appeal establishing that serial one-on-one contacts among Fort Smith city officials
constituted an informal meeting subject to the Arkansas Freedom of Information Act. The court held
that Harris substantially prevailed but that the defendants’ position was substantially justified under
Ark. Code Ann. § 25-19-107(d). The court overruled contrary language from Depoyster v. Cole to the
extent it applied an arbitrary-or-bad-faith standard inconsistent with the statute’s substantially-justified
standard.
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QUESTIONS PRESENTED

1. Whether Arkansas Code Annotated section 25-19-107(d) makes an award of attorneys' fees mandatory
when a plaintiff substantially prevails in a FOIA action.

2. Whether the defendants' position was substantially justified, or whether other circumstances made an
award of attorneys' fees unjust.

3. Whether the circuit court abused its discretion by denying Harris attorneys' fees.

HOLDINGS

1. Under Arkansas Code Annotated section 25-19-107(d), a substantially prevailing FOIA plaintiff is
presumptively entitled to reasonable attorneys' fees and litigation expenses, subject to the statutory
exceptions where the defendant's position was substantially justified or other circumstances make an
award unjust. The statutory substantially-justified standard, rather than the arbitrary-or-bad-faith test
previously stated in Depoyster, controls.

2. The defendants' position was substantially justified under section 25-19-107(d), even though Harris
substantially prevailed on the underlying FOIA claim; therefore, the circuit court properly denied
attorneys' fees.

3. The circuit court did not abuse its discretion in denying Harris's request for attorneys' fees.

KEY QUOTATIONS

“The plain language of the statute clearly controls over the bad-faith test quoted from a law review article in
Depoyster. To the extent that Depoyster conflicts with any respect to our statute, we overrule it.” (at 879)

“Thus, we conclude that appellees' position was substantially justified under Ark.Code Ann. § 25-19-107.” (at
880)

FACTUAL BACKGROUND

City Administrator Bill Harding contacted individual members of the Fort Smith City Board of Directors by
telephone or in person to obtain approval for submitting a confidential bid to purchase the Fort Biscuit property.
The Supreme Court had previously held that these serial one-on-one contacts constituted an informal Board
meeting subject to the Arkansas Freedom of Information Act. On remand, the circuit court awarded injunctive
relief but denied Harris's request for approximately $10,000 in attorneys' fees, finding that the defendants had
acted in good faith and that their position was substantially justified.

PROCEDURAL HISTORY



The circuit court initially granted summary judgment for the defendants, concluding that one-on-one discussions
between the city administrator and individual Board members were not subject to the Arkansas Freedom of
Information Act. The Arkansas Court of Appeals reversed, and the Supreme Court of Arkansas affirmed that
reversal in Harris II, holding that the serial contacts constituted an informal Board meeting subject to the FOIA
and remanding the issues of injunctive relief and attorneys' fees. On remand, the circuit court granted an
injunction but denied attorneys' fees; the Supreme Court of Arkansas affirmed that denial.
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