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SUMMARY

The Connecticut Supreme Court reviewed a wrongful death and loss of consortium action arising from
a tree-removal operation in which a bystander was fatally injured by flying debris. The court held that
the trial court applied an improper standard in determining that the state had assumed a greater duty of
care, but rejected the Appellate Court’s direction to enter judgment for the state. The case was
remanded for a new trial under the general negligence standard, with proximate cause left for the trier
of fact.
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE The plaintiff appealed to the Connecticut Supreme Court from the
Appellate Court's reversal of a trial court judgment imposing liability
on the State for wrongful death and loss of consortium. The Supreme
Court affirmed the reversal of the trial judgment, reversed the
Appellate Court's direction to render judgment for the State, and
ordered a new trial.

STANDARD OF REVIEW Questions concerning the existence and scope of a duty are reviewed
de novo or plenarily. Proximate cause is generally a question for the
trier of fact and becomes a question of law only when a fair and
reasonable person could reach only one conclusion.

PRECEDENTIAL VALUE published precedential Connecticut Supreme Court opinion

PARTIES Madeline McDermott, individually and as administratrix of the estate
of William McDermott, Plaintiffs v. State of Connecticut
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PRACTICE AREAS

torts negligence wrongful death appellate procedure remedies

QUESTIONS PRESENTED

1. Whether the trial court improperly applied a voluntary-undertaking theory under § 323 of the
Restatement (Second) of Torts without making findings that the plaintiff relied on the undertaking or that
the undertaking increased the risk of harm.

2. Whether an industry safety standard conclusively established the scope of the State's duty to the
pedestrian.

3. Whether the Appellate Court properly determined as a matter of law that the State's conduct was not the
proximate cause of the decedent's death.

4. Whether reversal based on application of the wrong legal standard required judgment for the State or a
new trial.

HOLDINGS

1. The trial court improperly applied § 323 of the Restatement (Second) of Torts because it did not find that
the decedent relied on the cone placement or that the placement increased the risk of harm. The record
therefore did not support a conclusion that the State voluntarily assumed a greater duty than otherwise
legally required.

2. Industry custom or safety standards are admissible evidence of the standard of care but are not
conclusive or binding on the trier of fact. The applicable standard is the general negligence standard of
duty, breach, causation, and actual injury.

3. The issue of proximate cause could not be resolved as a matter of law on the existing record. Whether
failing to remove the decedent from the coned work zone was negligent and proximately caused the
injury were factual questions for the trier of fact.

4. Because the trial court applied the wrong legal standard, the case had to be remanded for a new trial
rather than resolved in the State's favor.

KEY QUOTATIONS

“The trier of fact is not bound by the industry standard, but rather should consider it in light of the totality of
the evidence presented in the case.” (at 609)

“Therefore, we conclude that the standard to be used is the general negligence standard of duty, breach,
causation and actual injury.” (at 610)

“Whether the failure of the defendant’s employees to remove the decedent from the work zone was negligent,
and whether that negligence was the proximate cause of the injury, were questions of fact for the trier.” (at



612)

FACTUAL BACKGROUND

State Department of Transportation employees removed a fifty-five-foot sugar maple tree beside a street and
pedestrian sidewalk. The crew marked the work area with cones approximately eighty-five feet south and one
hundred feet north of the tree, but did not move the cones as the tree was cut into segments. A pedestrian stood
between crew members and approximately fifty-five feet from the tree while a trunk segment was removed; the
segment struck a previously removed limb, propelling the limb into the pedestrian and causing fatal injuries.

PROCEDURAL HISTORY

After receiving permission from the Claims Commissioner to sue the State, the plaintiff tried wrongful-death and
loss-of-consortium claims. The trial court found the State liable and awarded damages after a bifurcated trial.
The Appellate Court reversed, concluding that the trial court improperly found an assumed duty beyond industry
standards and that the State's conduct was not the proximate cause of death. The Supreme Court agreed that the
trial court applied the wrong legal standard but held that the proper remedy was a new trial rather than judgment
for the State.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Supreme Court affirmed the Appellate Court's reversal of the trial court judgment, reversed the Appellate
Court's direction to render judgment for the State, and directed the Appellate Court to remand the case to the trial
court for a new trial applying the general negligence standard and evaluating duty, breach, causation, and actual
injury. The trier of fact must treat industry standards as evidence rather than as conclusive.
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