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SUMMARY

The D.C. Circuit held that a district court order requiring a foreign sovereign to brief the merits of an
arbitral award confirmation petition before resolving a colorable assertion of sovereign immunity is
immediately appealable under the collateral-order doctrine. The court further held that the Foreign
Sovereign Immunities Act requires threshold resolution of immunity before a sovereign may be
compelled to defend on the merits, and the Federal Arbitration Act does not mandate simultaneous
briefing of immunity and merits issues. The case involved Nigeria's challenge to a $9 billion arbitral
award, with the court finding Nigeria's immunity defense colorable under the arbitration and waiver
exceptions.
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QUESTIONS PRESENTED

1. Whether the district court's order requiring the foreign sovereign to brief the merits before resolving its
immunity assertion is immediately appealable under the collateral-order doctrine.

2. Whether the district court erred in requiring the foreign sovereign to present merits arguments before
resolving its colorable assertion of sovereign immunity.

HOLDINGS

1. The order is immediately appealable under the collateral-order doctrine because it conclusively rejects
the sovereign's assertion of immunity from having to defend the merits, resolves an important question
separate from the merits, and is effectively unreviewable on appeal from final judgment.

2. The district court erred because the FSIA requires a threshold determination of immunity before a
foreign sovereign can be compelled to defend the merits. The FAA does not require simultaneous
briefing of immunity and merits issues.

KEY QUOTATIONS

“The 'basic objective' of foreign sovereign immunity is 'to free a foreign sovereign from suit.'” (11)

“We repeatedly have described the immunity as one 'from trial and the attendant burdens of litigation.'” (11)

“The district court's order thus abrogated the entirety of Nigeria's asserted immunity from having to defend
this case.” (14)

“Unless an immunity exception applies, the FSIA does not permit courts to contemplate how much merits
litigation is too much. Instead, they must resolve colorable assertions of immunity before the foreign sovereign
may be required to address the merits at all.” (15)

FACTUAL BACKGROUND

In 2010, P&ID contracted with Nigeria to build and operate a natural gas processing facility. Nigeria agreed to
supply gas and build infrastructure. The deal fell apart; P&ID never broke ground, and Nigeria never supplied
gas. The contract provided for arbitration in London under Nigerian law. The arbitral panel found Nigeria liable



for breach and awarded $6.597 billion plus interest, now about $9 billion. Nigeria challenged the award in
Nigerian courts, which set it aside. P&ID sought confirmation of the award in the United States.

PROCEDURAL HISTORY

P&ID filed a petition to confirm an arbitral award against Nigeria. Nigeria moved to dismiss for lack of subject-
matter jurisdiction under the FSIA, arguing immunity. The district court ordered Nigeria to file a response
containing both immunity and merits arguments. Nigeria appealed. P&ID moved to dismiss the appeal for lack
of appellate jurisdiction. A motions panel referred the motion to the merits panel.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

For further proceedings consistent with the opinion, including that the district court must first resolve Nigeria's
colorable assertion of sovereign immunity before requiring it to address the merits.
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