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SUMMARY

The New York Appellate Division, First Department dismissed two appeals in a matrimonial
proceeding. It held that the appeal from the pendente lite order was unavailable because the order was
entered upon the wife's default, and that the wife was not an aggrieved party with respect to the
nesting-schedule order to which she had consented.
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QUESTIONS PRESENTED

1. Whether an appeal lies from a pendente lite order entered upon the appealing wife's default.

2. Whether the wife was an aggrieved party entitled to appeal an order setting a nesting schedule to which
she consented.

HOLDINGS

1. An appeal does not lie from an order entered upon the default of the appealing party; the defaulting
party's remedy is a motion to vacate the default rather than an appeal.

2. A party who consented to an order and received the relief requested in that order is not an aggrieved
party within the meaning of CPLR 5511 and may not appeal it.

KEY QUOTATIONS

“The wife's failure to submit timely papers in opposition to the husband's motion, or obtain permission to
submit late papers, constituted a default; her remedy is not an appeal but a motion to vacate the default”
([*1])

“The record shows that the wife consented to that order, as the court gave her the parental access that she
requested in her proposed nesting order.” ([*1])

FACTUAL BACKGROUND

In a matrimonial action, the husband moved for pendente lite relief, including maintenance. The wife failed to
submit timely opposition papers or obtain permission to submit late papers, resulting in a default. The parties
also submitted proposed nesting schedules for their children, and Supreme Court entered a schedule that
provided the wife with the parental access she had requested.

PROCEDURAL HISTORY

Supreme Court granted the husband's motion for, among other things, pendente lite maintenance and directed the
parties to submit proposed nesting schedules. The court later entered an order setting the nesting schedule based
on the parties' proposals. The Appellate Division dismissed both appeals: the first because it was taken from a
nonappealable order entered upon the wife's default, and the second because the wife consented to the order and
therefore was not aggrieved.
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