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Tracy v. Scherwitzky Gutter Co.

279 Conn. 265 (2006) - Decided August 1, 2006

SUMMARY

The Connecticut Supreme Court held that nonmedical, guardian-type home care provided by family

members to a workers’ compensation claimant was not compensable under General Statutes § 31-

294d. The court concluded that the care did not constitute nursing service, medical aid, or medical

rehabilitation services and was not provided under the direction or with the consent of a physician.

The court affirmed the decision of the Workers’ Compensation Review Board.

CASE DETAILS

COURT

WRITING FOR THE COURT

JURISDICTION

DECIDED

DISPOSITION

PROCEDURAL POSTURE

STANDARD OF REVIEW

PRECEDENTIAL VALUE

PARTIES

TOPICS

Supreme Court of Connecticut
Zarella, J.

Connecticut

August 1, 2006

affirmed

The plaintiff appealed a workers' compensation review board decision
affirming a commissioner's dismissal of the claim for compensation
for home care provided by family members. The appeal was
transferred from the Appellate Court to the Supreme Court of

Connecticut.

The court does not retry facts and accepts the commissioner's factual
conclusions unless they result from an incorrect application of law or
an illegal or unreasonable inference. Although the court gives weight
to the commissioner's and board's construction of workers'
compensation statutes, it reviews plenarily an issue of statutory

construction that has not previously received judicial scrutiny.
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QUESTIONS PRESENTED

1. Whether nonmedical home convalescent care provided by a claimant's family members is compensable

as nursing service, medical aid, or medical rehabilitation services under General Statutes § 31-294d.

2. Whether the family members' care was rendered with the consent and direction of an attending physician

and was therefore compensable under the rule stated in Galway v. Doody Steel Erecting Co.

HOLDINGS

1. Purely nonmedical home care, including monitoring, reminders concerning hygiene and daily activities,
and providing a calming presence, is not compensable under § 31-294d as nursing service, medical aid,
or medical rehabilitation services. The caregiver's certification as a nurse's aide does not change the

nature of nonmedical care.

2. Home convalescent care provided by a family member is compensable only when it is rendered in
accordance with the consent and direction of the physician in charge, and the Tracys' care did not satisfy

that requirement.

KEY QUOTATIONS

“This is because the Tracys’ care of the decedent was nonmedical in nature, and the terms “medical . . . aid”
and “medical rehabilitation services,” by their own plain language, embrace only medical care.” (279 Conn.
at 276)

“This course of care simply was not “in accordance with the consent and direction of the physician in charge
...,”” (279 Conn. at 280)

FACTUAL BACKGROUND

James Tracy suffered multiple fractures and a traumatic brain injury in a compensable 1999 workplace fall. After
discharge from rehabilitation, he required continuous supervision because of severe memory deficits, unsafe
behavior, and inability to manage basic daily activities. His nephew Gregory Tracy and Gregory's wife provided
twenty-four-hour care, including monitoring, reminders, assistance with daily activities, and responding to
seizures, but characterized the care as nonmedical guardian-type care. A physician recommended that Tracy

remain in a supervised setting but did not direct or supervise the specific care provided by the Tracys.

PROCEDURAL HISTORY

The workers' compensation commissioner awarded total disability benefits but dismissed the claims for death
benefits and compensation for care provided by the decedent's family under General Statutes § 31-294d. The
compensation review board affirmed, concluding that the care did not qualify for compensation under § 31-294d.
The plaintiff appealed, and the Supreme Court of Connecticut transferred the appeal from the Appellate Court

and affirmed.
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