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SUMMARY

The Appellate Court of Maryland dismissed Lee Boyd Malvo’s interlocutory appeal concerning the
denial of his motion to vacate or withdraw his guilty plea and the delay in resentencing. The court held
that the order was not final and did not qualify for review under the collateral order doctrine because
no plea agreement existed, the plea-withdrawal issue was intertwined with the merits, and the alleged
sentencing delay could be reviewed after final judgment. The court also concluded that due process
concerns arising from the delay were reviewable following sentencing.
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PROCEDURAL POSTURE Appellant sought review of an interlocutory order denying his motion
to vacate or withdraw his previously accepted guilty plea and
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Virginia sentences. The court treated the notice of appeal and briefs as
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law rules.
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QUESTIONS PRESENTED

1. Whether the notice of appeal and briefs should be treated as an application for leave to appeal from the
denial of a motion to vacate a guilty plea.

2. Whether an order denying a motion to vacate or withdraw an accepted guilty plea is immediately
appealable under Maryland's collateral order doctrine.

3. Whether an order delaying resentencing until completion of sentences in another state is immediately
appealable under the collateral order doctrine.

4. Whether the alleged inability to obtain an in-person resentencing constituted a breach of a plea
agreement warranting withdrawal of the guilty plea.

HOLDINGS

1. Because Maryland law requires an application for leave to appeal from a final judgment following a
guilty plea, the court exercised its discretion to treat Malvo's notice of appeal and briefs as an application
for leave to appeal and granted the application.

2. An order denying a motion to vacate or withdraw a guilty plea that has already been accepted is not
appealable under the collateral order doctrine because it is not completely separate from the merits of
guilt or innocence and remains reviewable after final judgment and sentencing.

3. An order delaying sentencing is not appealable under the collateral order doctrine when the alleged due
process violation from the delay can be reviewed after final judgment.

4. No enforceable plea agreement existed that required the State to secure Malvo's presence for
resentencing or otherwise warranted withdrawal of his guilty plea.

KEY QUOTATIONS

“These four requirements are “conjunctive[,]” and each must be satisfied for the order to qualify as
collateral.” (at 20-21)

“Because Appellant’s request to vacate his guilty plea is not separate from the merits, the third element of the
collateral order doctrine is not met.” (at 32)

“Consideration of whether a delay in sentencing is unreasonable or has violated a defendant’s due process
rights is reviewable on appeal after a final judgment is entered.” (at 39-40)

FACTUAL BACKGROUND



In 2006, Lee Boyd Malvo pleaded guilty to six Maryland counts of first-degree murder after the State expressly
made no sentencing concessions, and he was sentenced to six consecutive terms of life imprisonment without
parole. The Supreme Court of Maryland later vacated those sentences and ordered resentencing under the Eighth
Amendment because the original proceeding did not clearly comply with juvenile-sentencing requirements.
Maryland could not secure Malvo's transfer from Virginia for an in-person resentencing, Virginia would not
honor the Maryland writ or enter an executive transfer agreement, and Malvo would not consent to remote
sentencing. The circuit court therefore denied his motion to vacate the plea and ordered that sentencing await
completion of his Virginia sentences.

PROCEDURAL HISTORY

In 2006, Malvo pleaded guilty in the Circuit Court for Montgomery County to six counts of first-degree murder
and received six consecutive life-without-parole sentences. After the Supreme Court of Maryland vacated the
sentences and remanded for resentencing under developing juvenile-sentencing jurisprudence, Maryland was
unable to obtain Malvo's physical presence from Virginia, and Malvo refused to consent to remote sentencing.
The circuit court denied his motion to vacate the guilty plea, found no breach of any plea agreement, and issued
a detainer requiring his return for in-person sentencing after completion of his Virginia sentences. The Appellate
Court of Maryland dismissed the appeal.

DISPOSITION

dismissed
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