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SUMMARY

The United States Court of Appeals for the Second Circuit affirmed judgment for United Parcel
Service in an antitrust action brought under the Clayton Act. The court held that the plaintiffs
abandoned their Sherman Act § 1 claim by failing to pursue it at trial and that the jury instruction
treating a market share below 50% as conclusively insufficient to establish monopoly power was
erroneous. The error was harmless because the plaintiffs presented insufficient evidence to establish
that UPS possessed monopoly power.
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QUESTIONS PRESENTED

1. Whether plaintiffs abandoned their section 1 Sherman Act claim by failing to pursue it in the district
court after receiving an opportunity to litigate it before the jury.

2. Whether the district court erred by instructing the jury that a market share below 50 percent could not
establish monopoly power under section 2 of the Sherman Act.

3. Whether the instructional error required reversal of the judgment.

4. Whether plaintiffs presented sufficient evidence of monopoly power to make out a prima facie section 2
monopolization claim.

5. Whether the jury properly rejected plaintiffs' attempted-monopolization claim.

HOLDINGS

1. Plaintiffs abandoned their section 1 claim by failing to pursue it at trial, request a jury instruction, or
object to the absence of such an instruction after the district court expressly permitted them to attempt to
prove the claim.

2. A jury may not be instructed that a defendant necessarily lacks monopoly power whenever its market
share is below a specified percentage, including 50 percent. Market share is evidence of monopoly
power, but its significance depends on the entire market structure and other evidence bearing on the
power to control prices or exclude competition.

3. The erroneous instruction was harmless because plaintiffs failed to present sufficient evidence from
which a reasonable jury could find that UPSNY possessed monopoly power.

4. Although market-share evidence is not invariably required, a plaintiff lacking that traditional proof must
present unambiguous evidence that the defendant has the power to control prices or exclude
competition; isolated anticompetitive acts ordinarily do not suffice.

KEY QUOTATIONS

“The trend of guidance from the Supreme Court and the practice of most courts endeavoring to follow that
guidance has been to give only weight and not conclusiveness to market share evidence.” (133)

“But when the evidence presents a fair jury issue of monopoly power, the jury should not be told that it must
find monopoly power lacking below a specified share or existing above a specified share.” (134)

“We do not suggest that evidence of market share is invariably a requirement of a monopolization claim, but
when such a traditional form of proof is lacking, the plaintiff must produce unambiguous evidence that the
defendant has the power to control prices or exclude competition.” (136)



FACTUAL BACKGROUND

Plaintiffs were local package-delivery firms operating principally in the New York commercial zone. They
alleged that United Parcel Service of America and its wholly owned operating subsidiary conspired to
monopolize, monopolized, or attempted to monopolize the pickup and delivery of small wholesale packages
from 1960 through 1975 through practices including below-cost pricing subsidized by profits from another UPS
subsidiary. The UPS entities operated cooperatively under a management agreement, while UPS rates were
subject to ICC tariffs and competition from the Postal Service. Plaintiffs presented no evidence of UPSNY's
market share and offered deficient evidence concerning the relationship between UPSNY's prices and costs.

PROCEDURAL HISTORY

The district court granted partial summary judgment dismissing the section 1 claim after plaintiffs failed to
submit evidence in opposition despite repeated extensions and an opportunity to pursue the claim before the jury.
The section 2 monopolization and attempted-monopolization claims proceeded to a jury, which returned a
verdict for defendants. The plaintiffs appealed the dismissal of the section 1 claim and challenged, among other
matters, the jury instruction stating that a market share below 50 percent could not establish monopoly power.

DISPOSITION

affirmed
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