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SUMMARY

The New Hampshire Supreme Court reviews Daniel Ayer’s conviction for first-degree murder after the

trial court denied his request to represent himself and proceeded with appointed counsel during the

first two days of trial. The court holds that denial of the defendant’s properly invoked right of self-

representation was a structural defect requiring reversal and a new trial. The opinion also addresses

preservation of the mistrial issue and identifies additional appellate arguments concerning the

defendant’s recorded statement, jury selection, judicial recusal, juror compensation, and ineffective

assistance.
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Defendant appealed his first-degree murder conviction and mandatory
sentence of life imprisonment without parole following a jury trial.
The Supreme Court accepted an interlocutory appeal concerning the
denial of self-representation, summarily reversed and remanded during
the trial, and then reviewed the resulting conviction and related

appellate issues.

The court reviewed the denial of a mistrial for an unsustainable
exercise of discretion. Constitutional issues were reviewed under the
New Hampshire Constitution, with federal law used as an aid to
analysis. The court applied the fair-cross-section test to the jury-
selection challenge and an objective reasonable-observer standard to

recusal.
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QUESTIONS PRESENTED

1

. Whether the denial of the defendant's timely, knowing, intelligent, and voluntary request for self-

representation during the first two days of trial was a structural constitutional error requiring a mistrial

without prejudice and a new trial.

. Whether the issue of a mistrial without prejudice was preserved when the defendant requested only

dismissal with prejudice and objected to both a mistrial and continuation of the trial.

. Whether the incomplete recording of the defendant's post-Miranda interrogation was admissible under

State v. Barnett.

. Whether excusing prospective jurors because of asserted economic hardship violated the constitutional

fair-cross-section requirement or New Hampshire's jury-selection statutes.

. Whether the juror-compensation scheme violated the State or Federal Constitution.

. Whether the trial court was required to recuse itself because the defendant threatened court personnel.

HOLDINGS

1.

A defendant preserves a constitutional challenge to the continuation of trial after a trial court's error
when the trial court directly addresses the appropriate remedies and the defendant states his objections
on the record; the defendant need not request a mistrial without prejudice or waive double-jeopardy

protections to preserve the issue.

. Once a defendant clearly and unequivocally, knowingly, intelligently, and voluntarily waives counsel

and timely invokes the right of self-representation, that right must be scrupulously respected through all
critical stages unless the defendant affirmatively rescinds the waiver. Forcing appointed counsel to
conduct the first two days of trial over the defendant's objection created a structural error that could not

be cured by voir dire or jury instructions and required reversal and a new trial.

. When a defendant successfully appeals a conviction on constitutional grounds, double jeopardy does not

bar a new trial.

. Under State v. Barnett, an incomplete recording of a post-Miranda interrogation may not be admitted as

a taped recording, although evidence from the interrogation may be admitted in alternative forms subject
to ordinary evidentiary rules. The Barnett rule applies because the defendant's case was not final and

would be retried.

. The defendant failed to establish a prima facie fair-cross-section violation because prospective jurors

excused for economic hardship were not shown to constitute a distinctive group, and the record did not
establish systematic underrepresentation.



6. The defendant did not demonstrate substantial noncompliance with RSA chapter 500-A or prejudice

resulting from the excusal of prospective jurors for hardship.

7. The trial court did not violate due process or the right to an impartial judge by refusing to recuse itself
where the record did not show that the alleged threats were credible, were taken seriously, or altered the

court's procedures.

KEY QUOTATIONS

“The right to appear pro se exists to affirm the dignity and autonomy of the accused and to allow the

presentation of what may, at least occasionally, be the accused’s best possible defense.” (27)
“The right of self-representation “is either respected or denied; its deprivation cannot be harmless.”” (27)

“In this case, the way to do so is to order a new trial where the defendant can proceed pro se in absentia, if he
still wishes to do so, and where society receives a fair trial with a jury untainted by the prior proceedings.”
(30)

FACTUAL BACKGROUND

Daniel Ayer was charged with first-degree murder after shooting and killing Nashua social worker Mark
Rowland at Ayer's home. After receiving and waiving Miranda rights, Ayer gave an incriminating statement that
was recorded only in part. During jury selection, Ayer knowingly, intelligently, and voluntarily requested to
represent himself and to proceed pro se in absentia, but the trial court required appointed counsel to represent
him during the first two days of trial before allowing him to proceed without counsel for the remainder. The jury

convicted Ayer, and the court imposed the mandatory sentence of life imprisonment without parole.

PROCEDURAL HISTORY

After the trial court initially granted the defendant's request to represent himself, it reconsidered and denied the
request because he intended to proceed pro se in absentia. The court allowed trial to proceed with appointed
counsel for two days, after which the Supreme Court ordered a stay and summarily reversed based on State v.
Davis. On remand, the trial court declined to declare a mistrial without prejudice, conducted individual voir dire
of the jurors, continued with the existing jury, and entered a guilty verdict and mandatory life-without-parole
sentence. The Supreme Court reversed the conviction and remanded for a new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must conduct a new trial with a newly empaneled, untainted jury. The defendant may proceed pro
se in absentia if he still wishes to do so. On remand, the trial court must apply State v. Barnett to the motion
concerning the partially recorded interrogation; the incomplete recording itself may not be admitted, although

interrogation evidence may be admissible in alternative forms under ordinary evidentiary rules.
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