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SUMMARY

This document is a dissenting opinion in a Texas Supreme Court title dispute concerning ownership of
submerged land beneath the tidally influenced Lone Oak Bayou. Justice Green, joined by Chief Justice
Hecht, would hold that the State of Texas owns the disputed land below the line of mean high tide
under the English common law and that the 1837 Navigable Stream Statute and the Small Bill do not
apply to such land.
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QUESTIONS PRESENTED

1. Whether the 1837 Navigable Stream Statute and the Small Bill apply to submerged land below the line
of mean high tide.

2. Whether the State presumptively owns land submerged beneath tidally influenced waters and may
relinquish that ownership only through an express legislative grant.

3. Whether the Governor's 1872 patent could validly convey the portion of Lone Oak Bayou below the line
of mean high tide.

4. Whether the Small Bill validly relinquished the State's interest in the submerged bed of Lone Oak
Bayou.

HOLDINGS

1. The dissent would hold that the 1837 Navigable Stream Statute and the Small Bill apply to navigable
streams above the line of mean high tide, but do not apply to submerged land below that line under
tidally influenced waters.

2. The dissent would hold that submerged land below the line of mean high tide is presumed to belong to
the State, and only the Legislature may relinquish that title through clear and express language.

3. The dissent would hold that the portion of the Governor's 1872 patent purporting to convey land beneath
tidally influenced Lone Oak Bayou was invalid, so Sophronia Barrow and her successors, including
Lone Oak Club, never acquired valid title to that submerged land.

KEY QUOTATIONS

“The common law and the civil law work in harmony to provide a framework of rules governing ownership of
the navigable streams in Texas: the 1837 Navigable Stream Statute and the Small Bill govern the ownership of
navigable streams above the line of mean high tide, and the common law governs the ownership of the beds of
all bodies of water below the line of mean high tide.” (at 5)

“Because there “is no presumption that the State has parted with title to lands covered by navigable waters,”
such land cannot be relinquished or sold by an executive officer of the state, such as the Governor or the Land
Commissioner.” (at 11)

“Long-standing principles of Texas property law establish . . . . that the “soil covered by the bays, inlets, and
arms of the Gulf of Mexico within tidewater limits belongs to the State, and constitutes public property that is
held in trust for the use and benefit of all the people.”” (at 18)

“Because longstanding principles in Texas law demand separate treatment of submerged land below the line
of mean high tide, I would conclude that the Navigable Stream Statute and the Small Bill do not apply to
submerged land below the line of mean high tide.” (at 19)

FACTUAL BACKGROUND

The dispute involves ownership of portions of the bed of Lone Oak Bayou that lie below the line of mean high
tide and are subject to tidal influence. The Governor's 1872 patent to Sophronia Barrow purported to include part
of the bayou bed, and Lone Oak Club claimed title through that conveyance. The General Land Office contended



that the patent could not convey submerged land beneath tidally influenced waters because only the Legislature
could expressly relinquish the State's public-trust interest in such land.

PROCEDURAL HISTORY

The case concerns a title dispute over portions of the bed of Lone Oak Bayou below the line of mean high tide.
The General Land Office argued in the trial court and on review that the Governor's 1872 patent to Sophronia
Barrow was ineffective to convey submerged land beneath tidally influenced waters because no express
legislative grant relinquished the State's title. The case reached the Supreme Court of Texas on petition for
review from the First District Court of Appeals. The supplied text is Justice Green's dissent and does not state the
majority's actual disposition.
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