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SUMMARY

The North Carolina Court of Appeals held that the superior court lacked subject matter jurisdiction to

conduct a de novo suppression hearing because the district court had not entered the written

preliminary determination required by N.C.G.S. § 20-38.6(f), and the State’s appeal of only a verbal

ruling was improper. The court vacated the superior court’s suppression order, rescinded the

defendant’s guilty-plea agreement based on mutual mistake concerning appellate rights, and remanded

for entry of a written preliminary determination. Chief Judge Dillon dissented, agreeing that certiorari

should issue but would have affirmed the conviction subject to review of the suppression ruling.
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Defendant appealed from a superior-court judgment entered after his
guilty plea to driving while impaired, reserving the right to appeal the
denial of his motion to suppress. Because the district court had issued
only a verbal suppression ruling and no written preliminary
determination or final order, defendant also petitioned for a writ of

certiorari.

Subject-matter jurisdiction was reviewed de novo. The court also
applied de novo review to the question whether the superior court had

jurisdiction to issue the challenged suppression order.

Published precedential opinion; the majority opinion is binding North

Carolina Court of Appeals authority subject to higher-court review.
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QUESTIONS PRESENTED

1.

Whether the Court of Appeals had jurisdiction to review defendant's challenge to the superior court's

suppression ruling when the district court had not entered a final suppression order.

. Whether extraordinary circumstances warranted issuance of a writ of certiorari to review the superior

court's interlocutory suppression order.

. Whether the superior court acquired subject-matter jurisdiction from the State's appeal of the district

court's verbal suppression ruling when the district court had not entered the written preliminary
determination required by N.C.G.S. § 20-38.6(f).

. Whether defendant's plea agreement should be rescinded when he pleaded guilty in detrimental reliance

on a reserved right to appeal a suppression ruling that was later determined to be void.

HOLDINGS

1.

Defendant had no statutory right to appeal the superior court's ruling because the district court never

entered a final order denying the motion to suppress.

. Extraordinary circumstances justified issuing a writ of certiorari to review defendant's jurisdictional

challenge.

. The superior court lacked subject-matter jurisdiction because the State appealed only a verbal

suppression ruling rather than the written preliminary determination required by N.C.G.S. § 20-38.6(f),

and the appeal did not identify a dispute over written factual findings.

. The superior court's suppression order was null and void and had to be vacated in its entirety.

. The plea agreement had to be rescinded because defendant pleaded guilty in detrimental reliance on a

mutual mistake concerning his right to appeal the suppression ruling.

KEY QUOTATIONS

“Where the district court issues no such preliminary determination, the State has no statutory ability to

properly appeal the verbal ruling.” (p. 10)

“Subject matter jurisdiction is the indispensable foundation upon which valid judicial decisions rest, and in

its absence a court has no power to act[.]” (p. 11)

“Therefore, we rescind defendant’s plea agreement due to a mutual mistake of fact concerning defendant’s

right to appeal from this judgment.” (p. 17)

“The district court must consider null and void all activity at district and superior court following the State’s

improper appeal of the initial ruling on defendant’s motion to suppress.” (p. 17)



FACTUAL BACKGROUND

Officer Neil O'Connor observed defendant's vehicle cross dividing lines and run a red light. After the vehicle
stopped, the officer observed defendant's red eyes, blank stare, difficulty focusing and balancing, odor of
alcohol, attempts to cover his mouth, and four unopened beer bottles in the back seat. Defendant refused field

sobriety and breath tests, but a later laboratory report showed a blood-ethanol level of 0.12%.
PROCEDURAL HISTORY

The district court verbally granted defendant's motion to suppress. The State appealed that verbal ruling to
superior court, which conducted a de novo hearing, found probable cause, reversed the suppression ruling, and
remanded to district court. The district court did not enter the required final suppression order, but defendant
later pleaded guilty in district court and then superior court under an agreement reserving his right to appeal. The
Court of Appeals granted certiorari, held that the superior court lacked subject-matter jurisdiction, vacated its

order, rescinded the plea agreement, and remanded for entry of the required written preliminary determination.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case is remanded to district court. The district court must treat all activity in district and superior court
following the State's improper appeal as null and void, enter a written preliminary determination formalizing its
initial decision on the suppression motion under N.C.G.S. § 20-38.6(f), and allow the State to determine whether
it will appeal under N.C.G.S. § 20-38.7(a).
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