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SUMMARY

The New Mexico Supreme Court addresses whether New Mexico should recognize, under principles
of interstate comity, a Texas law requiring dismissal of a medical-malpractice action against a Texas
state-employed surgeon. Applying the factors from Sam v. Sam, the Court concludes that Texas
sovereign-immunity law does not contravene a sufficiently strong New Mexico public policy and
directs that the action against the surgeon be dismissed. The opinion arises from consolidated certiorari
proceedings involving cross-petitions by the plaintiff and defendant.
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QUESTIONS PRESENTED

1. Whether New Mexico should extend interstate comity to Texas sovereign-immunity provisions under the
Texas Tort Claims Act.

2. Whether Texas Tort Claims Act Section 101.106(f) required dismissal of Montaño's claims against
Frezza because he was a state employee acting within the scope of employment and Montaño did not
substitute the governmental employer within thirty days.

3. Whether applying Texas law in these circumstances would violate a strong New Mexico public policy.

HOLDINGS

1. New Mexico courts should presume that comity will be extended to a sister state's law unless applying
that law would violate a sufficiently strong New Mexico public policy. Applying the Sam factors, the
court found no strong New Mexico public policy that outweighed comity toward Texas in this case.

2. Texas Tort Claims Act Section 101.106(f) applied because Frezza was a governmental employee acting
within the general scope of his employment, and Montaño did not amend her pleadings within thirty
days to substitute the governmental unit as defendant.

3. The action had to be dismissed without prejudice because Montaño failed to amend her pleadings and
name the proper governmental party within thirty days of Frezza's motion to dismiss.

KEY QUOTATIONS

“We initially presume that comity should be extended because cooperation and respect between states is
important.” (¶ 1)

“The law of the sister state must not only contravene New Mexico public policy, but be “sufficiently
offensive” to that policy “to outweigh the principles of comity.”” (¶ 12)

“Accordingly, in this case, we extend comity to Texas and apply TTCA Section 101.106(f).” (¶ 37)

FACTUAL BACKGROUND

Kimberly Montaño, a New Mexico resident, underwent laparoscopic gastric bypass surgery in February 2004 at
Texas Tech Hospital in Texas. Dr. Eldo Frezza, a Texas state-employed bariatric surgeon, performed the surgery
while acting within the scope of his employment. Montaño later experienced severe abdominal pain, and a
physician who treated her approximately six years later found tangled sutures from the original surgery and
performed a revision procedure. Montaño sued Frezza in New Mexico for medical negligence and alleged
misrepresentations concerning the procedure and the cause of her pain.



PROCEDURAL HISTORY

Montaño filed a New Mexico medical malpractice complaint against Dr. Frezza in October 2011. Frezza moved
to dismiss under Rule 1-012(B)(6), arguing that New Mexico should recognize and apply the Texas Tort Claims
Act under principles of interstate comity. The district court declined to extend comity and denied dismissal, and
the Court of Appeals affirmed on that issue. The New Mexico Supreme Court granted both petitions, reversed,
and directed dismissal without prejudice.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court shall dismiss Montaño's suit without prejudice because she failed to amend her pleadings and
name the proper party within thirty days of Frezza's motion to dismiss.
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