UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEVADA

Isabel M. Scalici v. Smith’s Food & Drug Centers, Inc.

Scalici v. Smith's Food & Drug Centers, Inc. - No. 2:24-cv-00540-ART-EJY - Decided January 23, 2026

SUMMARY

The United States District Court for the District of Nevada denied Isabel M. Scalici’s motions for
partial summary judgment in her premises-liability action against Smith’s Food & Drug Centers, Inc.
The court found genuine disputes regarding notice of the spill, causation, damages, failure to mitigate,
and comparative negligence. The court also deemed waived Smith’s affirmative defenses based on

laches, NRS 11.202, and reservation of the right to amend.
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PROCEDURAL POSTURE Plaintiff moved for partial summary judgment on premises liability,

causation, specified damages, and several affirmative defenses in a
removed Nevada negligence action. The district court denied the

motions.

STANDARD OF REVIEW Summary judgment is appropriate when there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter
of law. The evidence and reasonable inferences are viewed in the light

most favorable to the nonmoving party.
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QUESTIONS PRESENTED

1.

Whether Scalici was entitled to partial summary judgment on premises liability based on actual or

constructive notice of the water on the floor.

. Whether Nevada's mode-of-operation theory established notice as a matter of law on the evidence

concerning Smith's produce-spraying practices.

. Whether Scalici was entitled to summary judgment on causation and specified damages because Smith's

had not retained a rebuttal expert.

. Whether genuine disputes of material fact precluded summary judgment on Smith's affirmative defenses

of failure to mitigate damages and comparative negligence.

. Whether Smith's waiver of its defenses of laches, NRS 11.202, and reservation of the right to amend

required the court to grant relief on those defenses.

HOLDINGS

1.

Summary judgment on premises liability was denied because genuine disputes of material fact remained

as to whether Smith's had actual or constructive notice of the water hazard and failed to remedy it.

. Scalici was not entitled to summary judgment under Nevada's mode-of-operation theory because the

evidence did not establish a virtually continuous hazard associated with Smith's produce-spraying

activity.

. Scalici was not entitled to summary judgment on causation, past or future medical expenses, or past

wage loss because Smith's identified evidence creating genuine disputes of material fact.

. Summary judgment was denied on Smith's failure-to-mitigate defense because disputed facts remained

regarding whether Scalici acted reasonably in pausing treatment while moving to Florida and whether

she received treatment while in Portugal.

. Summary judgment was denied on Smith's comparative-negligence defense because the surveillance

evidence created a genuine dispute as to whether Scalici failed to exercise reasonable care and thereby

caused or contributed to her injury.

KEY QUOTATIONS

“Summary judgment is appropriate if the movant shows “there is no genuine dispute as to any material fact

and the movant is entitled to judgment as a matter of law.”” (at 3)

“An owner of a business owes its patrons “a duty to keep the premises in a reasonably safe condition for use

—the duty of ordinary care.”” (at 4)

“The owner or occupant of property is not an insurer of the safety of a person on the premises, and in the

absence of negligence, no liability lies.” (at 4)

“an affirmative defense consists of new facts and arguments that, if true, will defeat a plaintiff's claim, even if

all allegations in the complaint are true.” (at 8)



FACTUAL BACKGROUND

On April 7, 2022, Isabel Scalici slipped on water droplets while shopping in the produce section of a Smith's
store in Las Vegas. Evidence suggested that a patron had shaken wet produce approximately eight minutes
before the fall, but surveillance images also showed patrons moving through the area afterward, including a
person apparently taking produce from the rack shortly before the fall. Scalici later received medical treatment
for back injuries, and her medical evidence reflected possible preexisting or alternative causes, including a prior
automobile accident, laminectomy, herniated disk, and stem-cell treatment. She also claimed past and future

medical expenses and past wage loss.

PROCEDURAL HISTORY

Scalici filed a negligence action in Nevada state court on December 22, 2023, arising from a slip and fall at a
Smith's store. Smith's removed the action to the United States District Court for the District of Nevada. Scalici
then filed three motions for partial summary judgment, all of which the court denied; related motions for

submission were denied as moot.
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