SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re: A.N. and N.N.-1

No. 17-0105 (W. Va. June 19, 2017) - No. 17-0105 - Decided June 19, 2017

SUMMARY

The West Virginia Supreme Court of Appeals affirmed the Mercer County Circuit Court’s order

terminating petitioner father N.N.-2’s parental rights to A.N. and N.N.-1. The court held that the father

failed to comply with his improvement-period requirements, including substance-abuse treatment,

adult life-skills classes, visitation, and drug screening, and that there was no reasonable likelihood he

could substantially correct the conditions of abuse and neglect. The decision also reminded the circuit

court of its obligations concerning permanent placement and periodic review.
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Petitioner father appealed the Mercer County Circuit Court's order
terminating his parental rights in an abuse and neglect proceeding.

Conclusions of law are reviewed de novo. In an abuse and neglect case
tried without a jury, factual findings are reviewed for clear error and
will not be set aside unless the reviewing court is left with a definite

and firm conviction that a mistake has been made.

memorandum decision; no substantial question of law and no

prejudicial error

N.N.-2, petitioner father v. West Virginia Department of Health and

Human Resources, A.N. and N.N.-1, represented by guardian ad litem
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QUESTIONS PRESENTED

1. Whether the circuit court erred by terminating petitioner's parental rights when termination of his

custodial rights allegedly would have been the least-restrictive alternative.

2. Whether the evidence supported findings that there was no reasonable likelihood that the conditions of
abuse and neglect could be substantially corrected in the near future and that termination was necessary

for the children's welfare.

HOLDINGS

1. Termination of petitioner's parental rights was proper because he failed to comply with his
improvement-period requirements, establishing no reasonable likelihood that the conditions of abuse and
neglect could be substantially corrected in the near future, and the children's welfare required

termination.

2. The circuit court did not err by terminating petitioner's parental rights rather than limiting the disposition

to custodial rights.

3. The circuit court's findings were not clearly erroneous.

KEY QUOTATIONS

“Although conclusions of law reached by a circuit court are subject to de novo review, when an action, such
as an abuse and neglect case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and conclusions of law as to whether

such child is abused or neglected.” (at 2)

“West Virginia Code § 49-4-604(c)(3) provides that “no reasonable likelihood that conditions of abuse or
neglect can be substantially corrected” exists when “[t]he abusing parent . . . ha[s] not responded to or

followed through with a reasonable family case plan or other rehabilitative efforts[.]”” (at 3)

“In this case, it is undisputed that petitioner failed to comply with the terms of his improvement period.” (at 4)

FACTUAL BACKGROUND

The DHHR alleged that petitioner and the children's mother engaged in domestic violence in the children's
presence and abused and trafficked drugs in the home. Petitioner admitted using intravenous drugs in the home
and stipulated that the children were abused and neglected because of his substance abuse. During his
improvement period, he failed to complete adult life-skills classes, regularly visit the children, and submit to
random drug screens; the few screens collected were positive for controlled substances. The circuit court found
no reasonable likelihood of substantial correction in the near future and terminated his parental rights.



PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition alleging domestic violence, drug abuse, and drug trafficking in
the children's home. Father stipulated to the allegations, received a post-adjudicatory improvement period, and
thereafter failed to comply with required services, visitation, and drug screening. The circuit court found no
reasonable likelihood that the conditions of abuse and neglect could be substantially corrected and terminated his
parental rights. The Supreme Court of Appeals affirmed by memorandum decision.
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