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SUMMARY

The Eastern District of New York granted defendants’ motions to dismiss an action challenging the
Town of Riverhead’s approval of a proposed wireless communication facility. The court held that
plaintiffs’ First Amendment petition, prior-restraint, and conspiracy claims were not plausibly alleged
and that various defendants were protected by legislative immunity, qualified immunity, or the absence
of state action.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendants moved to dismiss the amended complaint under Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(6). The court granted the



motions, dismissed all federal claims, and declined supplemental
jurisdiction over the remaining New York state-law claims.

STANDARD OF REVIEW On a Rule 12(b)(1) motion, the plaintiff bears the burden of
establishing subject-matter jurisdiction by a preponderance of the
evidence. On a Rule 12(b)(6) motion, the court accepts well-pleaded
factual allegations as true and determines whether they state a facially
plausible claim for relief, disregarding conclusory allegations.

PRECEDENTIAL VALUE unpublished district court memorandum and order; persuasive
authority only
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TOPICS

first amendment section 1983 qualified immunity motions to dismiss subject matter jurisdiction

PRACTICE AREAS

constitutional law civil rights municipal law civil procedure administrative law

QUESTIONS PRESENTED

1. Whether plaintiffs plausibly alleged that Riverhead or the Wading River Fire District violated their First
Amendment right to petition by approving the cell-tower application without allowing plaintiffs to
present their objections to the Zoning Board of Appeals.

2. Whether the Town Board's approval of the cell-tower application constituted an unconstitutional prior
restraint on plaintiffs' speech.

3. Whether plaintiffs plausibly alleged a Section 1983 conspiracy or other state action by private
defendants Elite Towers and Verizon.

4. Whether legislative immunity barred claims against councilmembers sued in their official capacities.

5. Whether qualified immunity barred claims against Riverhead officials sued in their individual capacities.

6. Whether the court should exercise supplemental jurisdiction over plaintiffs' New York state-law claims
after dismissing all federal claims.

HOLDINGS



1. Councilmembers are entitled to absolute legislative immunity for official actions undertaken in the
sphere of legitimate legislative activity, including the Town Board's vote exempting the cell-tower
application from zoning requirements.

2. Hubbard and Rothwell were protected by qualified immunity because plaintiffs did not identify clearly
established First Amendment rights that placed the alleged unconstitutionality of the Town Board's
conduct beyond debate.

3. Elite Towers and Verizon were not liable under Section 1983 because plaintiffs did not plausibly allege
that their conduct constituted state action under the compulsion, joint-action, or public-function tests.

4. Plaintiffs failed to state a Section 1983 conspiracy claim because they did not plausibly allege either an
agreement among the defendants to violate constitutional rights or an underlying unconstitutional injury.

5. Plaintiffs did not plausibly allege a violation of the right to petition because they had notice of the Town
Board meetings, attended or could attend them, and had an opportunity to present their opposition, even
though the Town Board rejected their position and did not refer the matter to the Zoning Board of
Appeals.

6. The Town Board's approval of the cell-tower application was not a prior restraint on plaintiffs' speech
because plaintiffs were not prevented from presenting their opposition to the Town Board and the
approval did not suppress speech based on its content before expression.

7. The court declined to exercise supplemental jurisdiction over plaintiffs' remaining New York state-law
claims after dismissing all claims within its original federal-question jurisdiction.

KEY QUOTATIONS

“The right to petition in general guarantees only that individuals have a right to communicate directly to
government officials, and that individuals have the right of access to the courts to redress constitutional
violations.”

“The First Amendment does not guarantee . . . that an elected official will necessarily act a certain way or
respond in a certain manner to requests from his constituents.”

“A ‘prior restraint’ on speech is a law, regulation or judicial order that suppresses speech—or provides for its
suppression at the discretion of government officials—on the basis of the speech’s content and in advance of
its actual expression.”

FACTUAL BACKGROUND

Elite Towers sought approval to construct a cell tower adjacent to plaintiffs' homes in Riverhead, New York. At
public meetings, Elite and Verizon asked the Riverhead Town Board to conduct the In re County of Monroe
balancing test rather than require approvals from three boards; the Town Board conducted the test, waived three
zoning variances, and approved the application. Plaintiffs attended or had notice of the Town Board meetings
and presented opposition, but alleged that they were deprived of an opportunity to present their objections to the
Zoning Board of Appeals and that defendants conspired to circumvent the zoning process.

PROCEDURAL HISTORY



Plaintiffs commenced the action on December 31, 2024, challenging the Town of Riverhead's approval of a
proposed wireless communication facility and asserting First Amendment, Section 1983 conspiracy, and New
York-law claims under CPLR Article 78 and CPLR § 3001. Plaintiffs filed an amended complaint, and
defendants filed fully briefed motions to dismiss in June 2025. The district court dismissed the amended
complaint in its entirety.
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