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SUMMARY

The Appellate Division, Second Department, affirmed an amended order denying the plaintiff's motion
to disqualify the defendant's counsel under Rule 3.7 of the New York Rules of Professional Conduct.
The court held that the plaintiff failed to demonstrate that the defendant's counsel's anticipated
testimony was necessary, and dismissed the portion of the appeal concerning the sua sponte rejection
of a proposed judicial subpoena because no appeal lay as of right from that determination.
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DISPOSITION other

PROCEDURAL POSTURE The plaintiff appealed from an amended order that denied her motion
to disqualify the defendant's counsel and sua sponte rejected a
proposed judicial subpoena seeking the counsel's testimony.

STANDARD OF REVIEW Attorney disqualification is reviewed for abuse of discretion; the
appellate court also applied CPLR 5701 to determine whether an
appeal as of right lay from the challenged portion of the order.

PRECEDENTIAL VALUE Published New York Appellate Division decision
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QUESTIONS PRESENTED

1. Whether the plaintiff demonstrated that the defendant's counsel should be disqualified under Rule 3.7
because counsel's testimony was necessary and would be prejudicial to the defendant.

2. Whether the plaintiff had an appeal as of right from the portion of the amended order that sua sponte
rejected the proposed judicial subpoena for testimony by the defendant's counsel.

3. Whether leave to appeal should be granted from the subpoena-related portion of the amended order.

HOLDINGS

1. The plaintiff failed to demonstrate that any anticipated testimony by the defendant's counsel was
necessary to her case; therefore, the Supreme Court properly denied the motion to disqualify counsel.

2. No appeal lies as of right from the portion of the amended order that sua sponte rejected the proposed
judicial subpoena.

3. Leave to appeal was denied under the circumstances.

KEY QUOTATIONS

“A party moving to disqualify counsel on the ground that he or she may be called as a witness must
demonstrate that (1) the testimony of the opposing party's counsel is necessary to his or her case, and (2) such
testimony would be prejudicial to the opposing party” ([*1])

“Testimony may be relevant and even highly useful but still not strictly necessary. A finding of necessity takes
into account such factors as the significance of the matters, weight of the testimony, and availability of other
evidence” ([*1])

FACTUAL BACKGROUND

The plaintiff alleged that she slipped and fell at a Yonkers intersection on November 19, 2021, and commenced a
personal-injury action on March 1, 2023. The defendant asserted that the action was barred by the applicable
statute of limitations. The plaintiff sought to disqualify the defendant's counsel, arguing that counsel's testimony
was necessary to her contention that equitable estoppel barred the statute-of-limitations defense.

PROCEDURAL HISTORY

The plaintiff commenced a personal-injury action in Supreme Court, Westchester County, after an alleged slip-
and-fall. The defendant asserted a statute-of-limitations affirmative defense. The Supreme Court denied the
plaintiff's motion to disqualify defense counsel and rejected the proposed subpoena. The Appellate Division
dismissed the portion of the appeal concerning the subpoena and affirmed the order insofar as reviewed.



DISPOSITION

other

REMAND INSTRUCTIONS

No remand was ordered. The appeal from the subpoena-related portion of the amended order was dismissed, and
the amended order was affirmed insofar as reviewed.
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