SUPREME COURT OF VERMONT

Brad Gilman and Lisa Emerson v. Maine Mutual Fire Insurance Co.,

Conley Country and Michael Conley, and Bruce Bjornlund, 2003 VT

55

830 A.2d 71 (2003) - No. No. 02-170 - Decided June 3, 2003

SUMMARY

The Vermont Supreme Court reviewed claims arising from a fire in a newly purchased home,

including an insurer’s alleged bad-faith failure to pay and alleged negligence by the seller’s agent and

the buyer’s attorney concerning Vermont’s smoke-detector certification statute. The court affirmed

summary judgment for Maine Mutual based on the policy’s one-year suit limitation, but reversed in

part the dismissals of negligence claims against the real estate agent, agency, and buyer’s attorney

because the pleadings could support duties relating to delivery of the required certificate. The matter

was remanded for further proceedings.
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Appeal from superior-court orders granting a motion to dismiss claims
against Conley Country, Michael Conley, and Bruce Bjornlund and
granting summary judgment to Maine Mutual Fire Insurance
Company.

Summary judgment is reviewed under the same standard applied by
the trial court: it is proper when the record shows no genuine issue of
material fact and the moving party is entitled to judgment as a matter
of law. Construction of the legal effect of an agreement is a question of
law. A Rule 12(b)(6) dismissal is reviewed by accepting pleaded facts
and reasonable inferences as true and asking whether it appears

beyond doubt that the plaintiff could prove no facts entitling relief.
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QUESTIONS PRESENTED
1. Whether the insured's action against Maine Mutual was barred by the policy's one-year limitation period.

2. Whether appellants' allegations could support negligence-based claims against the seller's agent and

agency for failing to deliver or ensure delivery of the smoke-detector certificate.

3. Whether appellants' allegations could support a negligence claim against their attorney for failing to
ensure delivery of the smoke-detector certificate or advise the client concerning the statutory

requirements.

4. Whether appellants stated a breach-of-contract claim against the seller's agent and agency.

HOLDINGS

1. The action against Maine Mutual was untimely because it was filed more than one year after the
December 5, 1998 loss, and the policy's one-year limitation provision was clear, unambiguous, valid,

and enforceable.

2. Dismissal of the negligence-based claims against Conley Country and Michael Conley was premature
because the complaint and the power of attorney could support an argument that Conley had

responsibility to deliver the smoke-detector certificate required by statute.

3. Dismissal of the negligence-based claim against Bjornlund was premature because the complaint alleged
facts potentially supporting fiduciary, contractual, and professional duties concerning delivery of the

smoke-detector certificate.

4. Appellants failed to state a breach-of-contract claim against Conley Country or Michael Conley because
there was no contract between appellants and those seller-side defendants.

KEY QUOTATIONS

“When reviewing a grant of summary judgment, this Court applies the same standard of review as the trial
court: summary judgment is appropriate when the record before the court clearly shows that there is no

genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.” (74)

“A court should not dismiss a cause of action for failure to state a claim upon which relief may be granted

"unless it appears beyond doubt that there exist no circumstances or facts which the plaintiff could prove



about the claim made in his complaint which would entitle him to relief."” (77)

“There was no contract between appellants and Conley Country or Michael Conley, the agent for the seller.”
(78)

FACTUAL BACKGROUND

Brad Gilman purchased a single-family home in Derby, Vermont, on October 14, 1998, with Michael Conley
acting under the seller's power of attorney and Bruce Bjornlund representing Gilman. A fire on December 5,
1998, caused extensive property damage and physical injury to Lisa Emerson; appellants alleged that the home's
smoke detectors failed to function. Maine Mutual paid Gilman $58,389.07 under a homeowners policy, and the
insurer closed its claim file after the last communications concerning additional payments in June 1999.
Appellants later alleged that the real-estate defendants and Bjornlund failed to ensure delivery of the smoke-

detector certificate required by Vermont law and that Maine Mutual acted in bad faith in adjusting the loss.

PROCEDURAL HISTORY

After a fire damaged appellants' newly purchased home, appellants sued the seller's real-estate agent and agency,
their closing attorney, and their insurer. The superior court dismissed the claims against the real-estate
defendants and attorney under V.R.C.P. 12(b)(6), and granted Maine Mutual summary judgment based on a one-
year contractual suit limitation. The Vermont Supreme Court affirmed the summary judgment for Maine Mutual,
reversed the dismissals in part as to negligence-based claims against the Conley defendants and Bjornlund,

affirmed the dismissal of the contract claim against the Conley defendants, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for further proceedings consistent with the order, including continued consideration of

the negligence-based claims against Conley Country, Michael Conley, and Bruce Bjornlund.
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