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SUMMARY

The Ohio appellate court reversed a foreclosure summary judgment because First Union National
Bank failed to establish that it was the real party in interest entitled to enforce the promissory note and
mortgage. The court also held that the plaintiff’s status as the real party in interest was timely
challenged and that the trial court had not adequately determined whether HomEq Servicing
Corporation was a necessary party. The matter was remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether the trial court properly granted summary judgment when the plaintiff had not established that it
was the real party in interest entitled to enforce the note and mortgage.

2. Whether Hufford timely raised the issue of the plaintiff's status as the real party in interest despite not
pleading it as a conventional affirmative defense in the initial answer.

3. Whether HomEq Servicing Corporation might be a necessary or indispensable party whose joinder had
to be resolved before summary judgment and foreclosure.

HOLDINGS

1. A defendant must timely raise a challenge to the plaintiff's status as the real party in interest, but
noncompliance with Ohio Civ.R. 17(A) is not an affirmative defense that is waived merely because it
was not asserted in the initial responsive pleading or motion.

2. The bank was not entitled to summary judgment because it failed to produce sufficient evidence
establishing its right to enforce the note and mortgage, leaving the identity and priority of the mortgage
holder as a genuine issue of material fact.

3. If HomEq Servicing Corporation was an indispensable party because of an interest in the note or
mortgage, the trial court was required to order joinder rather than enter summary judgment and a decree
of foreclosure.

KEY QUOTATIONS

“Therefore, though we agree that failure to name the real party in interest as a party plaintiff must be timely
raised by the defendant, we hold that noncompliance with Crim.R. 17 is not an affirmative defense that is
waived if not asserted in the defendant's initial responsive motion or pleading.” (678)

“First Union National Bank had not established itself as a real party in interest and was therefore not entitled
to judgment as a matter of law.” (680)

FACTUAL BACKGROUND

Hufford borrowed $34,500 for home improvements and executed a promissory note and mortgage identifying
First Union Home Equity Bank, N.A. as lender and payee. After Hufford stopped making payments, First Union
National Bank filed a foreclosure action, asserting ownership of the note and mortgage. Hufford disputed the
bank's successor-in-interest status, and notices and statements from HomEq Servicing Corporation suggested
that HomEq might claim an interest in the mortgage. The bank's evidence established a merger involving First
Union Home Equity but did not clearly connect the plaintiff to the note and mortgage or resolve HomEq's
potential interest.

PROCEDURAL HISTORY

Hufford borrowed money secured by a mortgage and stopped making payments. First Union National Bank filed
a foreclosure complaint and later moved for summary judgment. Hufford challenged the bank's status as owner
and holder of the note and mortgage and sought to join HomEq Servicing Corporation. The trial court granted
summary judgment and foreclosure, and Hufford appealed.



DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion, including determination of the plaintiff's status as
the real party in interest, the identity and priority of the mortgage holder, and whether HomEq Servicing
Corporation must be joined.
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