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SUMMARY

The Wyoming Supreme Court affirmed judgments arising from injuries suffered by a mine employee
when a boulder struck the mining equipment he was operating. The court held that sufficient evidence
supported jury findings that two co-employees engaged in willful and wanton misconduct under
Wyoming's co-employee liability statute. The court also rejected challenges to the jury instructions and
to opposing counsel's closing argument concerning allocation of fault to the nonparty employer.
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from a judgment entered after a jury verdict imposing co-
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challenging the sufficiency of the evidence, jury instructions, and
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STANDARD OF REVIEW Sufficiency of the evidence is reviewed with great deference to the
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reviewed as a whole for whether they adequately and clearly state the
applicable law; reversal requires prejudicial error. Motions for mistrial
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TOPICS

workers compensation personal injury comparative fault appellate procedure standard of review

PRACTICE AREAS

workers compensation personal injury torts appellate procedure remedies

QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support co-employee liability under Wyo. Stat. Ann. § 27-14-
104(a) and the willful-and-wanton misconduct standard.

2. Whether the district court adequately instructed the jury on co-employee liability and properly rejected
appellants' proposed instructions.

3. Whether the district court abused its discretion in denying a mistrial and a new trial based on plaintiffs'
closing argument concerning fault attributed to the nonparty employer.

HOLDINGS

1. The evidence was sufficient for the jury to find that Hannifan and Hampleman acted with willful and
wanton misconduct, which has the same legal effect as intentionally acting to cause physical harm or
injury under Wyo. Stat. Ann. § 27-14-104(a).

2. The district court's instructions, taken as a whole, adequately conveyed Wyoming law concerning co-
employee liability and did not require reversal.

3. The district court did not abuse its discretion in denying appellants' motions for a mistrial and a new trial
based on plaintiffs' closing argument concerning the nonparty employer's fault.

KEY QUOTATIONS

“We continue to believe the concept of willful and wanton misconduct has essentially the same legal effect as
the statutory language "intentionally act to cause physical harm or injury."” (¶ 7)

“We have carefully examined the instructions that the district court gave to the jury, in light of the instructions
offered by the Appellants, and we conclude that the instructions given adequately conveyed to the jury this
Court's interpretation of § 27-14-104(a) as it is set out in the Bertagnolli case, and that those instructions
served to properly guide the jury's decision-making process in this particular case.” (¶ 35)

“The Judgment of the district court is affirmed.” (¶ 42)

FACTUAL BACKGROUND

Les Butts was operating a Terra-Gator at Thunder Basin Coal Company's Black Thunder Mine when a large
boulder fell from a high wall and struck the equipment, rendering him paraplegic. The accident occurred in an
unusually narrow mine area with steep high walls, ineffective debris-filled catch benches, and known safety
concerns. Michael Hannifan, the mine safety manager, and Kevin Hampleman, the mine manager, had been
warned about the unstable high wall and inspected the area before deciding to continue operations. The Terra-
Gator lacked a falling-object protective structure that the court found would have protected Butts.



PROCEDURAL HISTORY

The district court denied appellants' pretrial motions for summary judgment, their W.R.C.P. 50 motion during
trial, and their posttrial motion for a new trial. The jury attributed 25 percent fault to Hampleman, 18 percent to
Hannifan, and 57 percent to nonparty Thunder Basin Coal Company, and awarded damages to Les Butts and his
children. The district court entered judgments against the appellants, and the Wyoming Supreme Court affirmed.

DISPOSITION

affirmed
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