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SUMMARY

The Supreme Court of Georgia considered two appeals arising from Marshall Wall's action against

magistrate Judge James Thurman. The court held that Wall's voluntary dismissal was ineffective

because the trial court had already communicated its decision on the merits, but reversed attorney-fee

awards entered without adequate notice and hearing, the restrictions on counsel's practice of law, and

the sealing of the record. The court affirmed the denial of the motion to recuse in Case No. SO8A0549

and reversed the attorney-fee amount order in Case No. SO8A0550.
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The appellants appealed orders of the Lee County Superior Court
denying recusal, dismissing Wall's action, awarding attorney fees
against Finkelstein, restricting Finkelstein's ability to practice law,

sealing the record, and setting the amount of attorney fees.

The opinion applies de novo legal analysis to the trial court's authority,
statutory and procedural requirements for attorney-fee awards, sealing

of court records, and recusal procedure.
Published precedential opinion

Marshall Wall, James Finkelstein v. James Thurman

appellate procedure ~ mootness  remedies



Civil procedure  Appellate procedure  Attorney fees  Judicial disqualification =~ Court records and sealing

QUESTIONS PRESENTED

1. Whether Wall's voluntary dismissal was effective after the trial court had communicated its decision on

the merits.

2. Whether the trial court had authority to restrict Finkelstein's ability to practice law.

3. Whether attorney fees under OCGA § 9-15-14(b) could be awarded without notice and a hearing on
liability.

4. Whether the trial court erred by sealing the record without a hearing and findings balancing privacy
interests against the public's interest in access.

5. Whether the motion to recuse was timely and required referral to another judge for a hearing.

HOLDINGS

1. A voluntary dismissal under OCGA § 9-11-41(a) is ineffective when the trial court has already

announced or communicated its decision on the merits of the action.

2. The trial court erred by restricting Finkelstein's ability to practice law because attorney discipline is
within the exclusive jurisdiction of the Supreme Court of Georgia, except for the trial court's limited

authority to disbar an attorney under the applicable bar rule.

3. Before awarding attorney fees under OCGA § 9-15-14(b), the court must provide notice that such an

award is under consideration and a hearing or other opportunity to challenge whether fees are warranted.

4. A superior court may restrict or prohibit access to court records only after complying with Uniform
Superior Court Rules 21.1 and 21.2, including a hearing and findings balancing the relevant privacy
interests against the public's interest in access.

5. The trial court did not err by refusing to refer the motion to recuse because the motion was untimely, the
asserted delay was not supported by good cause, and the affidavit did not allege bias from an extra-

judicial source.

KEY QUOTATIONS

“The principle at the foundation of these decisions is that after a party has taken the chances of litigation and
knows what is the actual result reached in the suit by the tribunal which is to pass upon it, he can not, by
exercising his right of voluntary dismissal, deprive the opposite party of the victory thus gained.” (661 S.E.2d
at 550-551)

“Before attorney fees may be awarded against a party under OCGA § 9-15-14(b), the party must be given
notice that an award of attorney fees under that Code section is under consideration so that he or she has "an

opportunity to challenge the basis on which the fees are assessed.”"” (661 S.E.2d at 551)

FACTUAL BACKGROUND



Wall sued Magistrate Judge James Thurman, alleging constitutional violations during a warrant-application
hearing and asserting that bond conditions exceeded Thurman's jurisdiction. Before Wall filed a voluntary
dismissal, the trial court communicated its decision to dismiss the action and award attorney fees. The trial court
later restricted Wall's counsel's ability to practice law, awarded attorney fees without prior notice and a hearing

on liability, sealed the record without the required hearing and findings, and denied a motion to recuse.
PROCEDURAL HISTORY

Wall filed an action in December 2006 against Magistrate Judge James Thurman. Although Wall filed a
voluntary dismissal on May 17, 2007, the trial court had previously communicated its decision to dismiss the
action and award attorney fees. The trial court thereafter entered orders addressing dismissal, attorney fees,
attorney-practice restrictions, sealing of the record, and recusal. In Case No. SO8A0549, the Supreme Court of
Georgia affirmed in part and reversed in part; in Case No. SO8A0550, it reversed the order setting the amount of

attorney fees.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

In Case No. S08A0549, the judgment is affirmed in part and reversed in part, including reversal of the attorney-
practice restrictions, attorney-fee award, and sealing order as specified in the opinion. In Case No. SO8A0550,
the order setting the amount of attorney fees is reversed. The trial court must comply with the required notice
and hearing procedures before determining attorney-fee liability and with the required hearing and findings

procedures before sealing court records.
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